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INTERNATIONAL SATELLITE ISSUES: THE
ROLES OF THE EXECUTIVE BRANCH AND FCC }

WEDNESDAY, APRIL 3, 1985

HouUsE oF REPRESENTATIVES,
CoMMITTEE ON ENERGY AND COMMERCE,
SUBCOMMITTEE ON TELECOMMUNICATIONS,
CoNSUMER PROTECTION, AND FINANCE,
Washington, DC.

The subcommittee met, pursuant to notice, at 2:05 p.m., Hon.
Timothy E. Wirth (chairman) presiding.

Mr. WirTH. Good afternoon.

This afternoon the subcommittee will examine the U.S. Govern-
ment’s policy toward proposals for new international communica-
tions satellite systems. )

International communications are of immense importance to our
balance of trade, our foreign policies, and to our future role in the
global economy. This subcommittee has been and will continue to
be an active participant in the debate over international telecom-
munications and trade issues.

Just as technology made our domestic telecommunications poli-
cies obsolete, technological forces are at work in the international
marketplace as well. We have seen the development and growth of
six generations of satellite technology in the short 20-year history
of the industry. .

Just as the technologies involved are dynamic, so also must be
our policies.

We cannot remain wedded to policies that are based on yester-
day’s world. If we do, we risk imposing immense costs on users and
suppliers, and most importantly on the economy as a whole. Late
last year, President Reagan determined that new international sat-
ellite systems operating apart from Intelsat were in the national
interest. The Presidential determination would permit competition

) for customized telecommunications services, such as the provision
of private intracorporate communications networks and the distri-
bution of video programming and services, while protecting Intel-
sat’s switched traffic.

I happen to believe that is a sound approach. It would maintain
the good things that Intelsat has brought—cooperation, intercon-
nectivity, and access to every corner of the world. It will also
permit the development of new applications of satellite technology
with%ut imposing the costs of new applications on those who do not
use them.
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Unfortunately, the members of Intelsat have been told that the
decision to permit alternative systems represents a movement
away from a single global system for the provision of switched serv-
ice. Nothing could be further from the truth.

Those membar countries must be presented with a detailed ex-
planation of U.S. policy, safeguards that will be employed to pro-
tect intelsat, and most importantly the rationale behind the policy
to permit alternative systems. And those questions, in particular,
will be addressed this afternoon to Mr. Schneider from the State $
Department. It does not seem to me that this job has been done
adequately, and we will certainly expiors the issue.

Part of the confusion around the world about U.S. policy toward
new satellite systems is a function of confusion within our own
Government. As we are all aware, U.S. policy in this important
area is being shaped by the FCC in the executive branch and
within the executive branch, by the Departments of Commerce and
State. The relationship between these Departments appears to be
worked out, at least for the time being.

it should be clear that the focus of the Commerce Department
should be telecommunications policy and that of the State Depart-
ment, foreign policy.

The immediate question before us this afternoon is the FCC's
role in establishing our policy toward new satellite systems. The
FCC should examine the various applications before it under the
public interest standard, but also measure them against the Presi-
genp’s national interest criteria, and reject or grant them on that

asis.

While the FCC is a creature of the Congress—as we continually
remind Chairman Fowler—and independent of the Executive
Branch, the Commission should not be in the position of making
foreign policy, nor of interpreting what amounts to American
treaty obligations.

Finally, we should remember that Intelsat has been good for the
United States and for the rest of the world. We should attempt to
build on that basis as we permit new applications of zatellite tech-
nology and make sure that our partners are kept well aware of our
continuing commitment to the Intelsat system.

We have benefited from the first 20 years of satellite technology
as have all countries in the world. If we are careful in the develop-
ment and explanation of U.S. international telecommunications
policies, we can guarantee that, the next twenty years will be equal-
ly beneficial.

We look forward and appreciate having our three distinguished “
witnesses here this afternoon. Before moving to them, we are de-
lighted to have not only members of this subcommittee. but the dis-
tinguished Ranking Minority Member of the Full Committee, Mr.

Broyhill. v

And I would break all precedents and ask Mr. Broyhill if he has
any opening comments that he would like to make.

Mr. BroyvniLr. Thank you, Mr. Chairman.

I am delighted to be here. This is a subject in which I have had
?o(rine interest. I want to welcome our distinguished pemel to join us
oday.

eRlC 0 i
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I think it is no secret that I am hopeful that the FCC does grant
applications for licenses that have been applied for by those compa-
nies that want to be competitive in the international market.

I believe competition in the international satellite communica-
tions market will be heneficial to consumers. It will bring down
prices, just as the offering of competitive services in domestic com-
munications has been beneficial to consumers as well.

I also want to talk about the fact that the President recently de-

» cided to appoint a U.S. Government representative to attend the
Intelsat meetings. The purpose of that representative, as I under-
stand it, will be to monitor the meetings in order to assurc that all

~ of the instructions that have been given, will be complied with.

I am pleased that the President took my advice on this. A Gov-
ernment observer has been appointed, and I hope that this can
become a feature that is atilized for all future meetings as well.

With those remarks, Mr. Chairman, I would yield back to you
and to the gentleman from New Jersey.

Mr. RinaLpo. Thank you very much.

I certainly want to commend the chairman of the committee for
ho&ding this hearing and our distinguished panelists for being here
today.

I especially want to thank Chairman Mark Fowler of the FCC.
As we know, the FCC issued a Notice of Proposed Rule:iaking and
inquiry on September 19 of last year which addresses the issues at-
tendant to the establishment of separate satellite systems which

t would compete with Intelsat. Strong arguments have besn ad-

vanced on both sides, and I know that this promises to be one of
the more difficult issues facing the Commission this year.

But I am confident that under the leadership of Chairman

Fowler, the public interest will be protected, which is certainly and
’ shoul? be one of their grimary concerns.
‘ The President, in 1984, determined that the authovization of sep-
arate systems would be in the national interest. The executive
| branch felt that the U.S. economic interests would be furthered if
’ less costly international communications service alternatives were
| available.

The President also reaffirmed the United States’ commitment to
) Intelsat by stating that separate systems be coordinated with
Intelsat to assure technical compatibility and to avoid significant
| economic harm.

In addition, separate systems are only to be authorized for non-

switched private or customized services.
- There is no doubt that the U.S participation in Intelsat has
served this Nation well. Indeed, the cost of data and voice trans-
mission has fallen by an astronomical amount during the more
than 20 years of the entity’s existence. Yet the compar.ies that
, have filed applications with the FCC have argued that Incelsat has
not met the unique needs of the large users and argue that sepa-
’ i'ate IS‘syst:ems would complement rather than direct!;” compete with

ntelsat.

They also argue that the United States is one of the few industri-
| alized nations which does not have an alternative system and that
: the business community in the United States should not operate at
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aI disadvantage in meeting the challenges of the global market-
place.

Some difficult technical, legal, and economic issues are raised by
these applications. While I believe that the United States should
ot close it doors to the benefits of new technology, I also want to
ensure that Intelsat remains a viable and strong entity, providing
communications services on a nondiscriminatory basis to most of
the nations of the world.

I again want to thank our witnesses for being here and look for-
ward to the testimony, Mr. Chairman.

Mr. WirtH. Thank you, Mr. Rinaldo.

Mr. Swift.

Mr. Swirr. Thank you, Mr. Chairman.

Let me recite a few observations about the issues before u: this
afternoon.

International communications services are critical to U.S. trade, national defense,
foreign l}x)licy, and international investment. (p. 4)

The U.S. played a leading role in the creation of INTELSAT in order to further
national political, economic, and security objectives. (p. 19)

Intelsat serves the world well. It is established and currently operates an efficient
global communications system, promotes closer ties among non-Communist coun-
tries, facilitates international business expansions, develops markets for U.S. indus-
try, g(x;events the spread of a global communications satellite network controlled by
the Soviet Union, and is an effective international organization reflecting shared
technical and political interests. (p. 26)

Intelsat has an extensive array of advanced spocecraft, a highly talented staff,
and enjoys global acceptance and presence. (p. 36) Intelsat has expanded rapidly.
With growth, circuit charges have steadily declined—Ir‘ornational communications
pley a central role in the economic development of less developed nations and per-
mits them to participate more fully in the world economy. (p. 8-9)

Possible adverse effects on developing nations are a significant concern, given the
increasingly important role communication plays as a catalyst for overall economic
development, and given the U.S. longstanding commitment to improving the eco-
nomic prospects of developing nations. (p. 36)

U.S. policy has been to support to Intelsat as a single global system, as a key ele-
Enerlx(g)provi ing all countries of the world access to global communications services.
p.

The Soviet Union uses satellite communicatious to help cement its relation with
client States and to expand its influence with nonaligned nations. The success of
Intelsat in roviding quality service at decreasing rates to developing countries has
prevented tgxe U.S.S.R from extending its service to more than a few non-Commu-
nist nations. (p. 24)

Intelsat has been a manifest success, a dramatic example of U.S. leadership, pro-
v1dm§ developing countries with imﬂroved communications at reasonable prices and
affordable rates; and has confined the Soviet Intersputnik to a relatively small por-
tion of the world. (p. 18)

Unlimited proliferation of communication satellite systems separate from Intelsat
has 2%1e obvious potential to inflict significant economic harm on the global system.

pA substantial weakening of In..isat could enhance Soviet efforts to penetrate de-
veloping countries through Soviet facilities. (pp. 24-25

Developing countries have a growing stake in Intelsat. (p. 24)

The United States should maintain its full commitment to Intelsat.

Mr. Chairman, I think that is good advice, and I know our wit-
nesses will recognize it, because it comes—every thought that I
have just expressed—from the SIG report written by Commerce
and State and sent to the FCC. I raise it today to make the point
that there are good reasons for moving forward very carefully.

The U.S. played a leading role in the creation of Intelsat. It is
working beautifully, and it has been a major foreign policy success

ic 8
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story. And as we heard too often during the struggl;Ie with our do-
g?estic phone system, “Let’s be sure that this is broke before we fix
1 .”

Thank you, Mr. Chairman.

Mr. WirtH. Thank you, Mr. Swift.

Mr. Bryant.

Mr. BrYanT. Mr. Chairman, I commend you for calling this hear-
ing to examine the roles of the executive branch in the FCC and
authorizing separate systems to compete with Intelsat.

International communications is a kev {0 world commerce, un-
derstanding among people, communications between friends and
family, and hopefully because of various contacts, world stability
and peace.

Encouraging competition in the communications industry seems
to be the main goal of the FCC and the administration in all facets
of the industry. I am fully supportive of competition, as long as all
players play by the same rules and under the same conditions.

When Intelsat was created to establish and maintain a reliable
satellite system, competition was nci a factor. Intelsat was promot-
ed to foreign countries as a means of peacefully exploiting space
technology in a commercially feasible way which would maximize a
satellite systems’ technological efficiency.

Intelsat has been successful. Even its detractors cannot deny.this
fact. The systems has grown from the 11 countries which signed
the interim agreements to the 109 participants today. It has con-
stantly upgraded its satellite systein as new technologies have
become available, and it is currently preparing to launch the gen-
eration six satellite series.

Other new technologies are also offering competition to the satel-
lite system, including the newly licensed trans-Atlantic fiber optic
cable, the TAT-8. Aside from the fact that a competitive environ-
ment exists and new technologies are being c{Jut into operation as
rapidly as the}\"l are developed, I am interested in hearing from our
witnesses on the problems inherent in separate systems.

I am sure that all of us who have heard of the lealyy PBX as we
discussed domestic telecommunications issues will want to knew
how such systems can be set up to ensure that any competing satel-
lite system is not in any way interconnected with public switched
message networks at any point of termination or access.

It would seem that such a guarantee would be absolutely neces-
sary to meet the requirement that any separate system prevent sig-
nificant harm to Intelsat.

I am especially interested in hearing how the FCC intends to pro-
ceed with its decisionmaking, so that cur national interest in
Intelsat is protected and our commitments are met.

Thank you, Mr. Chairman.

Mr. WirtH. Thank you, Mr. Bryant.

Mr. Bliley.

Mr. BLiLEY. I have no comments at this time.

Mr. WirTH. Mr. Oxley.

Mr. OxLzy. Thank you, Mr. Chairman.

I commend you for calling these hearings today, and I also want
to express my appreciation for your consolidating the hearings to
make maximum use of the members’ and witnesses’ time.

3
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I would like to welcome our witnesses, who have all been here
many times in the past.

As we have seen, the issue of authorizing international satellite
systems is a multifaceted one. The subcommittee hearings in the
past have focused on the policy issues involved in ellowing competi-
tion with Intelsat.

The ultimate question that we sought to determine was, are al-
ternative systems in the national interest?

We heard from representatives of Orion, ISI, PanAmSat and
others that such systems are in the national interest. They would
offer different vypes of services at better rates than can currently
be provided by Intelsat. They would fill a void that exists in the
provision of international telecommunications services.

We heard from Intelsat and from its U.S. signatory, Comsat,
that, no, indeed, authorizing these aliernative systems would not
he in the national interest. Furthermore, it would undermine the
viability of Intelsat and upset the entire woiid system of interna-
tional comniunications.

Quite frankly, both sides have very good arguments. But we are
now beyond that point. The President, upon recommendation from
the State and Commerce Departments, has determined that alter-
native system are in the national interest.

That recon..nendation went on, however, to say that such sys-
tems must be technically compatible with Intelsat in order to avoid
economic harm to the system, and that such a system should be
limited to communications not interconnected with public switched
message networks.

Effective coordination with Intelsat is the issue that we should
now be discussing.

I look forward to our witnesses’ comments as to how that can
best be accomplished and how we should proceed to get these com-
peting appiications off the ground.

Thank you, Mr. Chairman.

Mr. WirtH. Thank you very much, Mr. Oxley.

Mr. Bates, do you have an opening statement?

Mr. Bates. No.

Mr. WirRTH. Mr. Dowdy.

Mr. Dowbpy. No, sir.

Mr. WirtH. Gentlemen, thank you very much for being here.

Before beginning, I would like to ask unanimous consent to place
in the record three papers related to this: First, the State/Com-
merce white paper on new satellite systems; second, the FCC's
noticegof inquiry and proposed rulemaking; and third, the article
on this issue by the distinguished ranking minority member, the
Congressman from North Carolina, Mr. Broyhill, which recently
appeared in Telematics. I ask unanimous consent that all three be
placed in the record at this point.

Without objection, so ordered.
[Testimony resumes on p. 103.]
[The articles referred to by Mr. Wirth follow:]




A Nhite Paper on New International Satellite Syatens

Senior Interagency Group
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|
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Introduction
Since 1983, several U.S. firms have filed applications with the Pederal
Communications Commission (FCC) to establish international communications
satellite systens in addition to the global system owned by the International
Telecommunications Satellite Organization (INTELSAT). Orion Sa%ellite
Corporation, Internationai Satellite, Inc. (ISI), and Cygnus Corporation propose
new transatlantic communications systems, and RCA American Comnmunications,
Inc. (RCA) has applied to use capacity on a U.S. domestic satellite to provide
international service. Pan American Satellite Corporation (PanAnmSat) proposes to
A establish a system which would serve Latin America. In addition to existing and
planned regional satellite systems independent of INTELSAT, other transoceanic
satellite systems are under consideration abroad. approved and projosed
tzansatlantic sutmarine cable communications facilitles, many of which are

actually or potentially competitive with INTEL(AT, are pending as well.

'

Eocus of Report
The £iling of U.S.-basad satellite system applications with the FCC prompted

action by the Bxecutive branch, which has special responaibilities in this field
under the Communications Satellite Act of 1952, as amended (47 U.S.C. 701 et seq.),
including the responsibility to determine whether additionsl U.S. international
satellite systens are "required in the national interest.® The Senlor Interagency
Group on International Communication and Information Policy (SIG) reviewed
U.S. international satellite policy to determine whether, and under what
conditions, authorizing satellite systems and services in addition to INTELSAT
would be: (a) consistent with prevailing U.S. law, practice, and international
treaty obligations; (b) ompatible with gsound forelgn policy and
telecomunications policy goals; and, (c) in the U.S. national interest. Yy

1/ The SIG is composed of representatives of the Departments of State, Justice,

Defense, and Commerce; the Offices of Manageaent and Budget, Science and Technology
‘ Policy, Policy Development, and the U.S. Trade Representative; the National
| Security Council; the Central Intelligence Agency; the U.S. Information Agency
(USIA); the Board for International Broadcasting: the Agency for International
Developaent; and thas National Aeronautics and Space Adainistration. Coomarce and
State co-chair the SIG and USIA serves as vice chair.
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The Executive agencies represented on the SIG undertook a study and reached a
unanimoua poaition in favor Of new entry, subject to certain limitationa. A
cecommendation subsequently was made to the President by the Secretaries of State
and Commerce. The President determined on Novesmber 28, 1984, that internastional
sstellite syateas aseparate from INTELSAT were required in the U.S. national
intereat, subject to certain conditions. Specific criteria relating to the
President's determination were then forwarded to the ¥CC by the Secretaries of
Commerce and State jointly. See Appendixea A and B,

Thia report providea background information regarding the preaident's
determination, and it also provides information on important regulatory and other
parallel meassures which are desirable to ensure that the Executive branch's
fundamental policy goal == an efficient and responaive international
communications environment —= is achieved. The diacusaion here focusea on the
major communications and information policy isaues raised by the applications
before the FCC, It addresses commercial, trade, and legal matters, and also
examines major U.S. foreign policy interesta and concerna.

Thia report dces not seek to resolve all of the queationa that have been
raised regarding new international satellite ayatema nor to direct action by the
FCC on apecific pending applicationa. Tt does, however, consolidate much of the
extenaive analysia that haa been undertaken by the Executivae branch and sets forth
the requirements applicable to any ayatem the FCC may eventually suthorize.

The Executive branch has concluded, in brief, that it is technically feasible,
econonically desirable, and in the national intereat to allow new entry by U.S.
firms into the international asatellite field. Customera should be sfforded both
the new service optiona and the benefits of competition among customized service
providera that new entry pronmises. This can be accomplished, moreover, while
maintaining the technical integrity of the INTELSAT global systen and evolding
aignificant economic hara to that ayatem. U.S. foreign policy, and international
communications and information policy, require a continued strong national
commitment to INTELSAT as “a single global commercisl teleccamunications satellite
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systen as part of an improved global telecommunications network.” y But our
national commitment to INTELSAT and other important goals can be accomncdated,
provided that new international satellite systens and services are authorized and
regulated along the lines discussed in this report.

Specifically, this report concludes that --

(a) Adaitional international satellite facilities should be permitted by the
PCC, provided thay satiafy conventional regulatory requirements, but the new
entrants must be rastricted to providing custoaized services, as defined in
this report. When one or more authorities abroad authorizes use of such new
systems, the United States with those authorities will enter into
consultation procedures with INTELSAT under Article XIV(d) of the INTELSAT
Agreement. Construction pernits may be issued at the conclusion of regulatory
proceedings to those applicants meeting the public interest requirements of
the Communications Act. Final licenses and authorizations should not be
issued, however, until after INTELSAT consultation is coapleted.

(b) The PCC ahould examine allowing U.S. carriers and users in addition to
the Communications Satellite Corporation (Comsat) to have cost-based accass
to the INTRLSAT space segment for customized services. This matter can be
pursued on a parallel track, as the pending applications are being processed,
however, and does not constitute a condition to FCC action on thase
applications.

(¢) The United States should, and will, maintain its full commitaent to
INTELSAT, while permitting technology-driven competition in this important
«2Ctor to evolve.

I. THE INTERNATIONAL COMMUNICATIONS MARKETPLACE TODAY
Industry Participants
International commpunications today conastitutes one of the wost rapidly
growing parts of the overall telecommunications industry, and the services

2/ Preamble, Agreement Relating to the International Telecommunications
Satellite Organization "INTELSAT," TIAS 7532, 23 UST 3813, 381¢ (\973).
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involved are critical to U.S. trade, national defense, forelgr policy, and
international investment. The services involved traditionally have been
categorized as "voice" or "record,® "private line" or *public-switched,* ang,
historically, the American Telephone and Telegraph Company (AT&T) has handled most
of the international volce traffic. Sixmajor international record carriers (IRCs)
~= ITT Worldcom, RCA Communications, MCI International, TRT Communications,
Western Union, znd FIC Communications -- currently share the telex and telegraph
components of the $2.8 billion a year internaticnal comaunications market. ATST
and the IRCa coapetitively offer international private line services, generally
used by najor corporate and Government users for data and volce communication. Y

There are two principal international transmission modes: suomarine cables
and comnurications satellite facilities. The submarine cables which provide U.S.
international service are owmed collectively by AT4T, the IRCs, and their foreign
correspondents. y Seven transatlantic cables nov terminate in the United States
and an eighth, 3s,000-circuit, fiber optic cable has been approved by the FcC. L4
U.S. international satellite circuits are provided by Comsat, which has functioned
as a "carrier's carrier” and holds a 23 percent interest in INTELSAT, the 109-
nation organization that owns ard manages the global satellite system. &/ Comsat's
investnent share is adjusted annually to reflect U.S. use of the INTELSAT system.

3/ See Overgeas Communications Services, 92 FCC 2d 641 (1982). See also WUI,
Inc. v. FCC, 673 ¥.2d 539 (D.C. Cir. 1982) (and citations therein); TAT-5, 13 FCC
2d 263 (1968). See generally Comsat Rate Case, 56 PCC 2d 1101 (197S), aff'd, 611
?.23 883 (D.C. Clr. 1977); Comsat Study, 77 FCC 2d 564 (1982); Comsat Structure
Decision, 52 P. & ¥. Radio Reg. 2a 153 (1982); Schwartz, Comsat, the Carrioers, and
the Earth Stations: Some Problems With 'Melding Variegated Interests,' 76 Yale
L.J. 441 (1967).

4/ Such corraspondents typically consist of government-owned (or, in the case of
Britain and Japan, "privatised") postal, telephone, and telegraph adainistrations
(PITs) that both provide and regulate domestic and international coamunications
services.

S/ See Applications of ATsT et al. (Pile No. ITC 84-072), FCC Mimeo 84-240
(June 8, 1984). In addition, two sets of applications to install noncarrier-owned
transatlantic cables are now before the FCC.

6/ The ¥CC has recently increased the range of “authorized users® to whonm Comsat
may provide services. Aauthorized User II Policy (CC Dkt 80-170), FOC Mimeo 84-633
(Dec. 19, 1984).
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The U.S. sarth stations used to provide access to the sstellites are nov
collectively owned by Comsat, AT&T, and the IRCs, although the FCC recently made
changes in this ragard. v

U.§. Poll Goals
The international comaunications and information policy gosls of the United

States are the following:

To enhance the free flow of information and ideas among nations)

To promote harmonious international relations and contribute to world
peace and understanding through comsmunicationa;

To promote, in cooperation with other nations, the development of
efficlent, innovative, and cost~effective international communications
services responsiva to ths needs of users and supportive of the expanding
requirezents of comserca and trade;

To ensure the continued technological and economic satrength and
leadership of the United States in the comaunications, information, and
asrospace flelds)

To expand U.S. private sector inveatment and involvement in civil space
and related activities;

To promote expanded international trade and to ensure opportunities to
0U.S. firms to participats in such trade;

To promote the continuing evolution of an international configuration of
connrunications services that can meet tha needs of all nationa of the
world, with attention toward providing such services to developing
nations;

To ensure afficlent utlilization of the geostationary orbit and the
electromagnetic radio frequency spectrum

To promote competition and rsliancs on market mechanisms, as feasible,
and to foster cost-based pricing, gquality service, and more efficlent
use of resources; and,

To ensure the needs of national defense, security, and emergency
preparedness are satisfactorily mat.

3/ See Rarth gtation Owncrship, 90 FCC 2d 1958 (1982); Modification of Rarth
Station Policies (CC Docket No. 82-540) , FCC Mimeo 84-605 (released Dac. 18, 1984).

See gensrally Twenty-First Comsat Report to the President and the Congress at
pPe 2-3, 6-7 (September 17, 1984).
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These basic policy goals are mutually supportive. There is a continuing need
to review and assess their requirements. Satisfying all of these goals to the
maximum extent possible requires striking a reasonable balance.

Evolution in International Communications
The U.S. international communicstions business has experienced sustained
rapid growth and fundamental regulatory changes in recent years as technology has
advanced, demand has grown, and the level of competition has increased.
International telephone calls incceased more than 15 percent in 1984, for example,

producing revenues of over $2 billion. The IRCs in 1934 are expected to report
operating revenues exceeding $650 million, up from $617 million in 1983. Overseas
circuits used by the IRCs grew to 2,374 in 1983, an 8.2 percent increase over 1982
levels, despite depressed economic conditions worldwide. Changes in FCC "gateway"
and related regulations have permitted the IRCS to offer an expanding customer base
improved and more responsive services. Under the Record Carrier Cowpetition Act of
1981 (Public Law No. 97-130), Western Union wae Dpermitted to reenter the
international record communicatione business. GTE Sprint and MCI, important U.S.
compatitive carriers domestically, have entered the international field and will
both begin providing international telephone gervice in 198S. ¥

Donestically, the continuing advent of International Direct Distance Dialing
(IDOD), which enables subscribers to dial a growing number of nations without
operator assistance, has facilitated international telephone calling. By 1983,
IDOD capability existed in 86 locations around the world and about 60 percent of
U.S. telephone subscribers enjoyed this capability. Continued installation of
advanced electronic switching is expected to boost U.S. IDDD penetration to about
67 percent Ly the end of 1984. This should have a poeitive effect on the overall
volume of public-switched message traffic.

8/ See generally 1935 U.S. Industrial Outlook, Ch. 31 (U.S. Department of
Comerce, 1985). In contrast to the domestic sector, vhere record communicstions
are marginally significant, differences in language and time zones make interna-
tional record coamunications services commercially critical.

18
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St.eudny growing demand for conventional internaticnal communications
services is reflected in other statistics as well. Comsat's World Systems
Division, for instance, obtains circult capacity from INTELSAT and provides that
capacity to other U.S. international carriers for telephone, data, telex, anad
facsinile services. The volume of Comsat's communications business through
INTELSAT increased 6 percent between 1982 and 1983, again despite a worldwide
ecoiionic downturn, and notwithstanding the loading of a new tramuatlantic cable
(TAT=7), which shared traffic growth with the satellite network. In 1983, Comsat's
regulated satellite services accounted for most of the firm's revenues of
$440 aillion and net income of $50 million. The PCC in 1982 authorized Comsat to
retall certain services (such as television transaission service) directly to end-
users, altering its traditional policy of restricting Comsat to serving as a
"carrier's carrier.® The FCC's legal authority to do so was sustained on appeal,
although its decision was remanded for further consideration. 74 Recently, the
¥CC again ruled that expanded retall activities by Consat are in the public

interest and this action should have a beneficial effect on the volune of Comsat's
business. v

The INTELSAT system and the nunber of facilities which acceas INTELSAT'Ss
satellites have expanded rapidly. INTELSAT'S 15 satellites todsy serve
173 countries, territories, and possessions directly or indirectly, and the
organization leases satellite capacity to 26 nations for domestic services.
Nineteen new earth stations and 39 new international communications antennas were
added in 1982 alone. As of Novembar 1984, there were 198 INTELSAT earth gtation
sites and 293 international antennas in 157 countries, dependencles, and areas of
other speclal zovereignty.

INTELSAT now handles about two-thirds of the world's transoceanic
teleconmunications traffic and most international television transaissions.
Demand for full-time volce, record, and data services for INTELSAT grew by
18 percent in 1982; these services accounted for about 86 percent of the total

3/ See Modification of Muthorized User Policy, 90 FCC 2d 1934 (1982), rev'd sub
nom. ITT ¥Worldcom v, PCC, 725 r.2d 732 (D.C. Cir. 1984).

10/ See note 6, above.
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satellite utilization ravenus received by INTELSAT that yesr. The most recently
publiehed INTELSAT annual report states that INTELSAT expects continued strong
growth of 1S percent annually on an expanded base of conventional international
traffic over the 1988-2000 time period. w 1983 INTELSAT Annual Report at pp. 10,
17 (March, 1984).

With the ~rowth of the INTELSAT system, circuit charges have steadily
declined. The annual charge for & 1965 INTELSAT I "Early Bird" half-circuit, for
example, was $32,000, while the 1982-83 charge for an equivalent, though
technically superior, half-circult was $4,680. There is disagreement, however,
over whether the substantial INTELSAT charge reductions over the past decades have
been fully reflected in the prices which Comsat has charged U.3. international
carciere or the prices which those carriers have charged thelr customers. At
present, end-user pricee for many international satellite services both here and
abroad typically are between two to ten times INTELSAT's charges. pr74
U.S. international communications costs, moreover, often are very eubstantially
above those for comparable domestic service.

INTELSAT hae continued to grow and to prosper in an increasingly coapetitive
international coamunicatione environment. Since 1981, the FCC has sanctioned
certain international comnmunications services using U.S, domestic satellite
systems. At present, U.S. and Canadian eatellites are used to provide certain
services throughout North America and the Caribbean. e Additional propoeals for
such traneborder satellite service will be the object of consultations with

11/ 1983 INTRLSAT Annual Repcrt at pp. 10, 17 (March, 1984). There are
indications that INTELSAT'a rate of growth declined in 1983 and 1984, but official
statistics have not yst been published. Similarly, it has been suggested that the
nix of traffic also has changed. The statistics here are from the moat recent
officlal reports available to the public.

12/ See "Price of International Satellite Service: Comsat vs. INTELSAT®" (NTIA
Rep. No. 83-122); Statement of then-INTELSAT Director General-elect Colino Before
the Senate Subcommittee on Arms Control, Oceans, International Operations, and
Environment, 98th Cong., 23 Sess., at p. 33 and Appendix S (Oct. 19, 1983); Colino,
"The INTELSAT Syetem: An Overview," in The INTELSAT Global Satellite System
(S. Alper & J. Pelton, eds,) (AIAM, 1984).

13/ See Transborder Satellite wideo Services, 88 FCC 2d 258 (1981); FCC Cosmon
Carrier Bureau Order No. 6119 (1983).
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INTELSAT. INTELSAT recently accelerated its plans and now offers a number of
international communications services aimed particularly at meeting specialized
and sophisticated business community nseds.

Signiticance to Industry and Government

International communications services constitute an essential coaponent of
3 international trade today. Efficlent and effective international communications
are necessary to international finance, to facilitate the production and shipment
of goods, and to manage U.S, off-shore operations, assets, and investments. v/
N International communications are also critical to the continued development of
U.S. trade in services, which exceeded $40 billion in 1982. 13/ International
communications, moreover, play a central role in facilitating the further econocaic
development of less developed nations, thus peraitting these countries to
participate more fully in the world economy and contributing to peace, stability,

and greater understanding.

Space communications is a major part of the aerospace industry, one of the
world economy's most important "high-tech® or “"sunrise® sectors, and an area where
the excellence of U,S. manufacturing techniques and high technologies is reflected
in the preeminence of the U.S. aerospace industry. U.S. aerospace trade is
forecast to accelerate in 1985 as both exports and imports reach record highs.
Aerospace exports should climb to a projected $18.9 billion, while imports will
rise to $5.0 billien. The resultant trade surplus of $13.9 billion will be more
than 30 percent above the level recorded in 1984, Total U.S. asrospace employment
will rise an estimated 4 percent in 1985 to 739,000, with an estimated gain of
7 percent in the number of production workers. 16/

14/ sSee generally Bryant & Xrause, World Economic_Interdependence in Setting
National Priorities: Agenda for the 1980s (J.A. Pechman, ed., Brookings Inst.,
1980) at pp. 71, 74; Saunders, Warford & Wellanius, Telecommunications and Econoaic
Development (World Bank, 1983) at pp. 100~02.

15/ See, e.g., Yong-Range Goala in International Telecommunicatioss and Informa-
tion at p., 155 et seq. (NTIA, 1983) (reprinted as Senate Commerce Commitiee Print
No. 98-22, 98th Cong., 1lst Sess.); 1985 U.S. Industrial Outlook at p. 38 (U.S.
Departnent of Commerce, 1985) .,

16/ See 1985 U.S. Indus*rial Outlook, at p. 37-9 (U.S. Department of Commerce,
- 1985).
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Exiating Policies and Objectives

U.8. policy regarding intarnational public-switched message services via
sateliite has venterad on the 1962 Satellits Act and associated Executive Orders
for more than 20 ysars. Ths 1962 Act authorized the establishment of Consat and
franchised it to serve as the U.S. privats sector commerciai participant in the
INTELSAT system.

The established foreign and domeatic policies of the U.S. Government in this
area seck to further the basic goals which are outlined above. These policies
include:

==  Adhering to the requirements and provisions of the Comaunications Act of
1934, as amended (47 U.£.C. 151 st seq.) and the 1962 Satellite Act, as
anended (47 U.S.C. 701 et seq.);

== Complying with the terns of the INTELSAT Agreeaent (TIAS 7532) and all
the privileges and obligations the Agreement provides its Parties and
Signatoriss;

=~ Supporting INTELSAT as "a single global commercial telecommunications
satellits asystem as part of an improved global tulecommunications
natwork® (Preamble, INTELSAT Agreement), and as a key element providing
all countries of ths world access to global communications services;

~= Concurring in tha development, separate from INTELSAT, of customized,
ragional, and transborder satellite services where technical or sconomic
consultation, or both, is accomplished as required under the terns c£ the
INTELSAT Agreement and such systems are consistent with the Agreement;

== Pursuing a nondiscriminatory satellite launch policy:

== Adoptirg domestic comaunications policiss which emphasize reduced
Government ragulation, wherever feasible, and increased reliance on
markst forces in the provialon of communications and information
services;

== Advocating and adopting international communications policies uhich
stress raliancs on frse enterprise, coapetition, and frse trade,
wherever feasible, with full rocognition that provision of international
communications and information ssrvices involves the joint undertakings
anong sovereign nations requiring mutually acceptable agreements to
accomsodate diffsring national policias;

== Supporting and fostaring the davelopaent of a diversity of international
compunications technologies and modes, including fixed, mobile, and
broadcast satsllite, nicrowave, terreatrial and unders:a cable, znd
optical fiber;
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~= Supporting and undertsking bilateral consultations and agreements, as
well as multilataral daliberations in appropriate international forums,
to ensure order and cooperation in the evolution of international
comnunications and information services.

Alraady Competitive Environment
It is important to besi in mind that tha pending proposals to estabiish U.S.
international satellite sys:ems separate from INTELSAT represent only posaible

increnental -~ not fundamental -- competitive change in an international
comaunications environment which is already characterized by some competition.
The presant proceeding thua does not Pose cholces directly comparable to those
presanted in 1968 whan the PCC approved domaatic, facilities-based competition by
companies, such as MCI, with the dominant long-distance carrler, AT&T, or in 1970,
whan the PCC conaider:d adoptlon of an "open skies® policy regarding proposed U.S.
domestic satellite ayaters. Y Despite significant cegulation of the
international comaunicstions industry both hare and abroad, tasre naverthelesa is
compatition between tha extensive subtmarine cable facilities owned by terrestrial
carriers and the satellite and earth station facilities owned by Comsat and
INTELSAT. Thia competition stands to incrasse when high-capacity fiber optic
cablas ~- both carrier-owned and, perhaps, noncarrier-owned as well — become
operational, especially if the traditional "bslanced loading® rules governing the
apportionment of traffic are changed.

Thore has also been competition among satellite aystexs for several years. As
noted, U.S. and Canadian domestic satellite systems, for instance, have been
authorized to handle traffic that 1is technically “international® -- involving
Canada, the United States, and Caribbean nations and locationa. “"Domeatic-
' verseas® traffic to Alaska, Hawall, and U.S. possassions which previously
tranaited Cowsat and INTELSAT facilitiea, ia now handled by U.S. domestic
satellits systeas. 1y

17/ See ganerally Washington Util. & Transp, Comm'n v, FCC, 513 F.2d 1142 (9th
Cir.), cart. dsnied, 423 U.8. 836 (1975); Natwork Project, Inc. v. FCC, 511 p,2a
786 (D.C. 1975).

18/ See, a.9., Colino, International Cooperation Between Communications Satellite

Systems: An Ovarview of Currant Practices and Puture Proapects, 5 J. Space L. 65,
92 (1977).
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Nor is this emerging actual and potential competition limited to the Weatern
Henlaphere by any means. Regional satellite eystems operate in Southeast Asia and
Burope and are planned for the Middle faet and, perhaps, Africa as well. Several
European administrations alzo plan soon to deploy “"domestic” eatellite systeas |
which are capable of providing trensatlantic service. The "Zootprints® of the |
Planned British and French domestic satellite eyeteme, for example, cover much of 1
the eastern half of the United States and Canade. Extensive submarine cable ¢
facilities, moreover, are under construction in the Hediterranean, Indian Ocean, 1

and Pacific reglon. There ie no evidence, in this regard, that these new

communications systems have had any adverse impact oa the technical or cconoalc | 2

integrity of the INTELSAT global syetes.
|

IX. INSTITUTIONAL LIMITS ON COMPETITION

The United Stetes aince the eerly 19703 oonsiatently has sought to reduce
outnodnd communicetione reguletion and to eliminate unneceesary barriers to
competition chiefly domesticelly, but internationally as well. Iaportant changas
and regulatory reforns have been eccomplished. 1/ All recognize, however, that
achieving a regulation-free internetional communicationa environment is not
foreseeable at this time. There will remain significant U.S. limitations on
cospetition in international communications as well as 1limits imposed by
communications administrations abroad. Understanding eome of these limits on
potential competition is important to addressing the issues presented by the
eatelli:e applications pending bafore the PCC and reinforces our assessment that
these applications imply continued evolutionary develomient, not radical or
diaruptive change.

Regulatory Conatraints
There ace, to begin with, a number of statutory requirements and limitations
which bear on the level and intensity of potential compatition in the international
comunications field. To enter the international communicatione eatellite
business, U.S. fires require PCC permiesion under title IXI of the 1934
Cocmuuications Act, provieione of title IT of that Act (for would-be comeon carrier
entrants), as well as provieions of the 1962 Satellite Act. The PCC is required by

19/ Sce C ter and Communications Industry Aesoc. vy. PCC, 693 P.2d 198 (D.C.
Cir. 1982); Detariffing International Enhanced Services, FCC Docket Nos. RM-4435,
CC 83-1230 (1983).
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law to make an affirmative "public intereat® finding prior to issuing construction
permits and licenses to use the radio frequency spectrum. 2y Considerzble

regulatory review of proposed systens typically is entailed. It is also relevant
in this regard to note that given spectrum use limitations and international
procedures governing the use of t)2z geostationmary orbital resource, there are
aignificant technical conastzaints on possiblc entry into international satellite
comaunications. /

Entrants proposing to operate on a common carrisr basiz are subject to many
provisions of title II of the 1934 Comaunicationa Act (e.9., 47 U.S5.C. 214). Under
title II, the FCC must generally find that the public interest, conveniecnce, and
necessity will be furthercd by approving an additional international coamon
carrier facility. Existing common carriers, moreover, nust generally receive
pernission to make use of new facilities. As with other regulatory agencies, the
PCC is required to weigh competitive factors when it functions as a “gatekeeper*

with respect to common carrier communications. k174

Under present law, however,
the FCC may not legally authorize new common carrier systeas saimply to foster
competition, 2/ It pust instead make affirmative public interest findings that
competition, for example, will spur technological progress, increase efficiency,

and more rapidly expand customer choice.

20/ See, e.g., Telocator Network of Amcrica v, FCC, 691 ¥.2d 525, 548 (D.C. cCir.
1982) (and citations therein),

21/ See generally Orbital Locations, 54 P. & F. Radio Reg. 2d 550 (1983); Orbital
Spacing, 54 P. & P, Radio Reg. 2d 577 (1983); Robinson, Requlating International
Alrwaves: the 1979 WARC, 21 va., J. Int'l L. 1, 44 (1980).

22/ See, e.g., IMC v, Aktiebolaget Svenska Amerika Linien, 390 U.S. 238, 240-44
(1968); Network Project v. FCC, 513 ¥.2d 786 (D.C. cCir. 1975), Cf. City ot
Lafayette v. Loulsiana Power & Light Co., 435 U.S. 389, 405 (1978).

23/ See, e.g., ¥CC v, RCA Communications, 346 U.8. 86, 93 (1953); Hawalian Teleph.
Co. v. PCC, 498 ¥.2a 771, 778 (D.C. Cir. 2974).

24/ See United States v. FCC, 652 ¥.2d 72, 91, 98-99 (D.C. Cir. 1980) (en banc).
See Jenerally Van Daerlin, The Proposed Derequlation of Doamestic Common Carrier
Telecomaunications, 69 Cal. L., Rev. 455 (1981); Palenberg, International Telecom-
munications: Proposed Derequlation of Overssas Services, 23 Harv. Int'l L.J. 214
(1981) .
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Executive Responaibilitiee
In addition to the limitations on entry and competition contained in titles XII
and III of the Communications Act, eection 102(d) of the Satellite Act recognizes
the foreign policy, trade, and national security aspects of international
satellite cormaunicationa and provides that the President 1is responsible to
determine vhether additional internetional satellite systens are required to meet
unique governsental needs or are otherwise required in the national interest. 25/

The term “"national interest" is not defined in the Satellite Act, but it
encompasses considerations broader than those implicit in the FCC's regulatcry
"public interest" etandard 2—6/, a standard which the courts have ruled is not
linitless. 27/ “Nationel interest® is within the mandate of the Executive branch
and includes such factors as general competition policy, whether entry will advance
technological progress and innovation, promote U.S. international trade in goods
and services, expand the international communications options available to the
U.8. business community, and further overall U.S. spectrun management goals.
Foreign policy and national security considerations are also important aspects of
the national intereet, and matters which are the Conetitutional responsibilities
of the Bxecutive. The FCC in the past has generally deferred to Executive branch
views on policies wh.ch are not directly within its regulatory purview. 28/ In
sum, the "national interest” etandard in the 1962 Satallite Act should be reed as
according the Executive branch responsibility to determine the compatibility of

25/ “Unique governsental needs" are not at issue here. None of the applicants now
before the FCC maintains that its system will aeet such needs nor has any agency
identified unique needs that might thus be served.

26/ See, e.g., Domestic Satellites, 22 FCC 2d 86, 133 (App. D) (1970)) Authorized
Users, 6 IFCC 24 593, 594-95 (1962). See generelly Lagislation Note, The
Communications Satallite Act of 1962, 76 Harv. L. Rev. 388, 389 (1962). Cf.
Teleaanson v. United States, 386 .24 811, 812 (lst Cir. 1967)) Gardels v. CIA, 484
. Supp. 368, 371 (D.D.C. 1980).

27/ See NAACP v. FPRC, 425 U.3. 662, 669 (1976)) National Orqanization for Women v.
¥CC, 555 r.2d 1002, 1017 (D.C. Cir. 1977).

28/ Swae, e.g., United States v, FCC, 652 ¥.2d 72, 90 (D.C. Cir. 1980)(en banc))
ArsT Co. (WK Corridor Light Guide System), Sl P. & ¥. Radio Reg, 2d 717, 725
(1982).
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reaponsibility to determine the compatibility of propoaed international satellite
systens with the broad range of U.S. programs and policiea affected by such
enterpr laea.

International Obligationa
In addition to the limitationa on competition implicit in the

1934 Communicationa Act and the apecial “national intersat” criterion in the
1962 Satellite fct, U.3. international obligationa are relevant. Certain
reaponaibilitiea under Article XIV of the INTELSAT Agreement are glso discusaed in
the Memorandum of the Legal Adviaer of the Department of State which waa
transaitted to the PCC in 1984 and which ia set forth sa Appendix B to this report.

The INTELSAT Agreemant entered into force for the United Statea on Pebruary
12, 1973. 3/ ¥hile the INTELIAT Agreement isplicitly acknowledges that nationa
party to the Agreemsnt retain the asovereign right to eatablish aatellite
telecommunications facilities smeparate from the INTELSAT ayatem, the Agreexent
eztablishes: (1) a generalized obligation of the partiea to act in a manner
consistent with and in furtherance of the principlea atated in the Preamble and
other provisiona of the Agreement (Article XIV(a)); and (2) & consultation process
to be undertaken before a nation or its deaignated operating entity (a “Signatory”)
establishes, acquires, or utilizea separate, non-INTELSAT apace seqment facilitiea
to meet ita telecomaunications requirementa (Article x1v).

Article XIV(d) of the INTELSAT Agreement addresaes the consultation
obligation with regard to international public telecommunications services. In
substance, it providea that a nation meaber or ita Signatory shall furnish all
relsvant information to INTELSAT and shall consult with IRTRLSAT: (1) to enaure
technical coapatibility of the contemplated aatellite facilitiea with the use of
the radio frequency apectrum and the geoatationary orbital apace by the existing or
planned INTELSAT asatellites; and (2) to avoid aignificant econocmic harm to the
global system of INTELSAT. At the concluaion of the conaultation process, the
INTELSAT Aasembly of Parties (the principal organ of INTELSAT, composed of the

29/ See Agreement Relating to the International Teleccamunications Satellite
Orqanization “INTELSAT®, 23 UST 3813, TIAS No. 7532 (1973). See alao Sinaarian,
Interim Arrangements for a Global Commercisl Communications gatellite System, 59
Am. J. Int'l L. 344 (1965).
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representatives of all member nstions) makes findings in the form of
recommendations on the subjects of the consultation snd further regarding the
assurance thst the proposed sstellite faclility will not prejudice the
establishment of direct telecommunications links through the' INTELSAT space
seguent among all the participants in the proposed system.

Considering the wide participation in INTELSAT, most of the contemplated
separate satellite systems would involve two Or more INTELSAT nmembers. It ls
common practice for the INTELSAT members contemplsting the establishment of
separate satellite facilities to meet their internationsl public telecommunication
consultation requirements by consulting jointly with INTELSAT in accordance with
the provisions of Article XIV(d) of the Agreement.

The ters "public telocommunications services® 1s defined in Article I(k) of
the INTELSAT Agreement as meaning:

(f)ixed or moblle telecommunicstions services which can be provided by
satellite and which are avallable for use by the public, such as
telephiony, telegraphy, telex, facsimile, data transmission, transmission
of radio and television prograns between approved earth stations having
access to the INTELSAT space segment for further transmission to the
public, and leased circuits for any of these purposes; but excluding
those mobile services of a type not provided under the Interim Agreezent
and the Speclal Agreement prior to the opening for signature of this
Agraement, which are provided through mobile stations operating directly
to a satollite which is designated, in whole or in part, to provide
services relsting to the safety or flight control of alrcraft or to
aviation or maritime radio navigation.

23 UST 3813, 3816

At least one of the current U.S. applicants has contended that consultation
with INTELSAT should not take place pursuant to Article XIV(d) but rather pursuant
to Article XIV(e). A consultation pursusnt to Article XIvV(e), which deals with
"specialized telecommunications services requirements,” would not include the
subject of possible significant economic harm to the global INTELSAT system. A
proposed satellite system, however, may well provide "public telecoamunications
services® (ss defined in the INTELSAT Agreement) even though the applicant
characterizes its endeavor as a noncommon carrier, snd therefore, "private®
sstellite system.
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Consultation within the INTELSAT framework occurs pursuant to the definitiona
contained in the INTELSAT Agreement. U.8. doaestic communications policy
currently recognizes a number of distinctions between traditional common carrier

and other communications services. v

Such distinctions, however, do not
necessarily determine the international obligations of the U.S. Government. The
Uni‘ted States will continue to consult with INTELSAT pursuant to Article XIv(d)
regarding those sgatellite aystems which would provide “internatiomal public
telecommunications services," as discussed in the Legal Memorandum appended to

this report. See Appendix n..

Consultation pursuant to the INTELSAT Agreemant need not be protracted.
Indeed, Article XIV(f) provides that INTELSAT shall make its recommendations
within a period of six months from the ‘Qate of comaencing the consultation
procedures. In practice, however, such a consultation cannot cocomence until the
U.S. Government or the U.S. Signatory (Comsat) furnishes INTELSAT with all
relevant information. In the past, delays in consultation have occurred because
the information required of an applicant by the PCC in making its regulatory
decision on initlal authorization is not identical to that information relevant to
the consultation with INTELSAT.

The United States ias committed to ensuring that non-INTRLSAT satellite
systens are technically coapatible with existing and planned INTELSAT satellites,
and to avolding significant economic harm to the global INTELSAT system.
Accordingly, the Executive branch will initiate consultations with INTELSAT only
for those non~INTRLSAT systeas which it belleves meet the technical and econcaic
conditions described in the INTRLSAT Agreement. The United States will continue to
consult with INTELSAT in good faith; therefore, the possibility cannot be excluded
that, following the consultation process, the Executive branch might £ind that
final regulatory authorization should not be granted.

30/ See, e.g., National Assoc. of Regqulatory Util. Comm'rs v, FCC, 525 »,.24 630,
640 (D.C. Clr. 1976); National Assoc, of Regulatory Util., Comm'rs v, PCC, 533 r.2a
601, 608 (D.C. Clir. 1976)., See also CCIA v, FCC, 693 ¥.2d 198 (D.C. Cir. 1982).
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The consultation with INTELSAT would normally end with a recommendation being
nmade by the INTELSAT Asaembly of Partiea. Such recomendations are not binding on
the United Statea, although the U.S. Government will carefully consider all
recomnendationa. It will go forward only with aystens it seems consiatent with its
obligations to INTELSAT.

IXX. PORBIGN POLICY CONSIDERATIONS REGARDING INTERNATIONAL SATELLITES

Adiresaing the issues ralaed@ by the proposed erntabliahment of U.S.
international satellite systems aeparate from INTRLSAT requires conalderation of
U.S. forelan policy objectivea. These objectivea have been considered within the
Bxecutive branch and do not constitute an appropriate matter for independent
determination by a regulatory agency. Here, however, the major foreign policy
mattera that vere welghed are gor;onny dlacusaed to further understanding of the
Preaident's determination.

In his September 1983 letter to Chairman Charlea R. Percy of the Senate
Committee on Yoreign Relations, Secretary of State George P, Shultz reiterated the
basic foreign policy objectivea of the United States in international
communications, and they are similar to those enumerated in detall above: "To
promote an environment in which ideas and information can flow freely among
nationa, to aupport the advancement of international commerce through the
efficient and innovative use of communications resources, and to expand
information access and communications capabilitiea of developing countriea.”

The 1962 Satellite Act reflects theae objectivea and others which have been
furthered through our participation in developing and aupporting the INTELSAT
system. INTELSAT'S manifest aucceas has:

[} Provided a dramatic exanple of U.S. leadership in the peaceful use of
space in the intereat of all countriea;

o Contributad to meeting evolving U.S. commercial needa for afficient
international communicationa aervices;

-] Provided developing countriea with improved coanunicationa at reasonable
and affordable ratea)

[ Confined the Soviet.INTERSPUTNIK aystea to a relatively small porticn of
the world;

30
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[ Supplied developing countries with access to the genstationary orbit and
satellite radio frequencies; and,

-] Provided benefits to U.8. companies through open {international
procurement for the international system's space comaunications
equipment and services.

Peraitting U.S. international satellite systens separate from INTELSAT,

howeaver, could:

Bring new diversity and flexibility to international communications;

Create or expard markets in new areas, such as customized, data, and
video services;

Provide incentives for INTELSAT and its Signatorles to be more efficlent
and innovative; and,

Pernit outside financial sources to undertake high-risk, speculative
ventures, thereby enabling INTELSAT to concentrate its resources on

further extending basic services through prudent financial management.

To attain the optimal combination of benefits from both INTELSAT and
additional U.S. international satellite systens, the United States nust develop
procedures and conditions under which procoupetitive domestic goals can be nade
compatible with foreign policy objectives which have been well served by INTELSAT.

Background of INTELSAT
The United States played a leading role in the creation of INTELSAT in order

to further national political, economic, and security objectives. The decision to
speed development of communications .atellites was first mrade by President
EBisenhower and became a centerpiece of overall U.S. space and foreign policy
programs. Five weeks after the Soviet Union launched the first man into orbit,
President KXennedy sent his "man-to-the-moon" nessage to Congress (May 25, 1961),
As part of an expanded U,S. space progran, he called for accelerated development of
satellites for worldwide communications.

Explaining to Congress the need for an international communications satellite
system, Departnent of State officials in July 1961 emphasized:

o  The qlobal concept. The system should cover not only developed but also
developing countries and service both small-volume as well as large~

volume users, thus linking the United States to as many other nations as
possible.
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Political benefits. The system should provide an opportunity for
cooperation with as many other countries as possible in the peaceful use
of space, thereby forging mutually beneficial tles.

Trade benefits. The system should facllitate transaction of the world's

business and ensure more open markets for U.S. technology and other
products.

Conservation of the frequency spectrum. The system should conserve
rather than consume, frequencies and thus help all natlons, working

through the International Telecommunication Union (ITU), make more
effective use of the limited frequency spectrum.

National security. Space communications should link U.S. forces amd
those of U.S. allles, and help in UN peacekeeping efforts.

These objectives ware incorporated in the 1962 Satellite Act which declared in

its Preamble that:

(X)t is the policy of the Inited States to establish, in conjunction
and in cooperation with other countries as expeditiously as
practicable, a commercial communications satellite system, as part
of an improved global communications retwork, which will be
responsive to public needs and national objectives, which will
serve the communications needs of the Unitad States and other
ccuntries, and which will contribute to world peace and
understanding. The new and expanded telecompunications services
are to be mude available as promptly as possible and are to be
extended to provide global coverage at the earllest practicable
date. In effectuating this program, care and attention will be
directed toward providing such services to economically less
developed countries and areas as well as those more highly
developed, toward efficlent and economical use of the
electromagnetic frequency zpectrum, and toward the reflection of
the benefits of this new technology in both quality of services and
charges for such services.

47 U.8.C. 701(a)-~(b).

The concept of a global system was fundamental to meeting these policy goals.

Techrology transfer, aerospace product sales, and satell. te launch policies
evolved in Keeping with the global system concept.

The United States has continued to reaffirm its strong commitment to INTELSAT

over the years. Under Secretary of State Jamas L. Buckley, after consulting with
other parts of the Executive branch, wrote to the FCC on July 23, 1981, regarding
tzansborder satellite services and reaffirmed the importance to the United States
of the integrity of the INTELSAT system, stating:

O
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The foundation of our international communications satellite
policy includes the concept of a global syetem to yvhich all
nations can have nondiscriminatory access, and through which
international communicatione can flow free of artificial
constraints.

At the sme time, Mr. Buckley recognized that exceptional cizcumstances might
warrant the use of domestic satellitee for internationai service. The FCC was
informed that there were no foreign policy ocjections to U.S. domestic space
systems being allowed to provide transborder service to Canslda, Mexico, or the
Caribbean, provided there was consultation with INTELSAT under Article XIV and
appropriate foreign government approval was obtained. Services could also be
inaugurated it proposals are "supported by the U.S. Government and both the United
States and the foreign governmental authorities concerned, in the absence of a
favorable recommendation by the Aesembly, consider in good faith that the
obligations under Article XIV have been met."

Service to Developing Countriee

A primary foreign policy dimension of INTELSAT i3 service to developing
countriee. INTELSAT is a cooperative whose meabers make capital contributions
comeeneurate with their use of the system. Members receive a Xeturn on capital
(currently about 16 percent) and pay chargee which reflect the variable costs of
providing then service, togethar with an allocation of joint and common overhead
costs. From the outset, INTELSAT has charged uniform r&ces for identical services
provided on a global basis, although traffic in the Atlantic Ocean area reportedly
ie some eix times that of tha pacific Ocean area and three times that of the Indian
Qcean area.

There ie volume efficiency in the use of communications satellites that has
not been fully reflected in INTELSAT's rates. Such pricing policies further
intereste of the United States and other developed countries, as well as the
interests of developing nations, because they promote the objective of linking as
many countries as poasible to the 3lobal systenm.

Although INTRLSAT continues to introduce advanced equipment, it maintains
lees sophisticated technologies in service as well, to meet the needs of its lass
developed members. INTELSAT strikes a balance ... all of the frequency ranges and
pzovides for autonmatic and eemi-automatic signaling and switching apparatua. How
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well INTELSAT can maintain and expand its abllity to provide basic services,
including the introduction of thin-route services such as VISTA and INTELNET,
while, at the same time, attenpting to meet all the demands of new specialized
markets and services, is another consideration in examining the best ways to
fulfill the intent of the INTELSAT Agreement.

Converns ware expressed by some administrations from developing countries at
the April 1983 meeting of INTELSAT Signatories in Bangkok and again at the October
1983 meeting of the Assenbly of Parties in Washington that if significant traffic
were diverted from INTELSAT'S Atlantic Ocean reglon to non-INTELSAT satellite
systems, a worldwide rate increase might ensue. The avoldance of significant
economic hars to the global system of INTELSAT by the conditions placed on non-
INTELSAT U.S. satellite systens should allay those concerns.

Statements made by developing country representatives at the October 1983
mesting reflected their interpretation of the term "single global system” used in
the INTELSAT Agreement. Some maintained this term precludes the establishment of
virtually any satellite system outside INTELSAT and, indeed, would preclude even
the existing "regional” satellite systems. The Preamble of the INTELSAT Agreement,
however, itself envisiocned "a single global .., system as part of an improved
global telecommunications network” (emphasis supplied) and the Article XIV
sechanism expressly contemplates non-INTELSAT satellites. Non-INTELSAT satellite
systens today provide international public telecommunications services after
appropriate consultation with INTELSAT. It has been suggested by sone
administrations that the development of additicnal satellite systems apart froa
INTELSAT on the part of the United States would contravene the INTELSAT Agreement
and therefore constitute a signal that the United States no longer supperts
INTZLSAT. This 1s clearly not the case.

Access to the Geostatlonary Orbit
How all nations can enjoy "equitable access™ to the geostationary satellite
orbit and to the associated radio spectrum 18 a major concern within the
International Telecommunication Union (XITU). The results of the ITU's
consideration of this issue at the upcoming World Administrative Radio Conference
on the Use of the Geoatationary Satellite Orbit and the Planning of the Space
Services Utilizing It (Space WARC) in August 1935 and June 1988 1a important to the
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United States and many other countries. INTELSAT's role in meeting developing
countries' comsunications needs could make it a critical, if indirect, participant
in the resolution of this issue on terms acceptable to ITU member nations.

Por more than a decade, some developing countries have sought a guaranteed
share of the geostationary orbit and the radio spectrum allocated to space
services. They maintain that unconstrained growth of commercial satellite
comn:.nications systens could exhaust the geostationary orbit ar® “~* frequencies
currently available. PFearful of losing their share of what they un.ecstand to be
limited global resources, developing countries in 1973 inscribed “equitabla
access® provisions into the ITU Convention. By the 1979 WARC, they were determined
to write new rules for the use of the geostationary orbit and, associated radio
spectrum and obtained a commitment for the two-part Space WARC in the 1980s.

The availability of INTELSAT has not eliminated developing country demands
for equitable access to the geostationary orbit apd related spectrum.
Nevertheless, its existence offers an alternative to the inplenentation of costly
national satellite systems. So long as low-cost and technically attractive service
is available through an {nternational organization which acccmodates the
sovereignty interests of cach country, there is added hope that developing
countries may meet soae of their needs through INTELSAT.

The proliferation of communications satellite systems already in progress,
moreover, will heighten the importance of INTELSAT'S role in frequency
conservation. Increasing demand for the radio spectrum is hastening the
development and implementation of innovative technologies which expand the
capacity of the geostationary orbit resource and perait greater efficiency through
nultiple uses of the same frequency. Large-scale space platforms and other
techniques have the potential to increase frequency usage efficiency by perhaps 50-
to 100-fold; INTELSAT'S multinational consolidation of demand -- domestic,
regional, and transcceanic -~ will thus have particular attraction. With these
considerations in mind, the United States lent strong support at the October 1982
INTELSAT Assenmbly of Parties to the principle of domestic service using INTELSAT
facilities, despite European opposition.
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An indication of the developing countries' growing stake in INTELSAT can be
found in INTELSAT'S evolution toward playing a larger role in the provision of
domestic satellite service. In 1974, Algeria proposed to lease INTELSAT capacity
for enhancement of its dowestic telecommunications network. Today, some
26 countries use INTELSAT to provide domestic service. INTELSAT has responded to
this demand by committing itself to include planned domestic capacity, as opposed
to relying solely on preemptible, spare capacity, in future generations of
satellites. It has also developed higher power satellites that are compatible with
the small earth stations that have proved most eccnomical for domestic service.

INTERSPUTNIK

The Soviet Union uses satellite communications to help cement its relations
with client states and to extend its influence with nonaligned nations.
INTRRSPUINIK serves a number of Soviet policy goals, including Soviet interest in a
"newy world information order.® The success of INTELSAT in providing qualit‘y
service at decreasing rates to developing countries has preempted tne USSR froa
extending its technically inferlor rival service, INTERSPUTNIK, to more than a few
noncormunist nations. Since it began operations, INTEPSPUINIK has obtalned only
five new members (Vietnam, Afghanistan, Laos, South Yemen, and Syria) beyond its
original nine charter members (Bulgaria, Cuba, East Germany, Poland, Roaania,
Mongolia, Czechoslovakia, Hungary, and the USSR). Other countries using the
INTERSPUTNIK system include Algeria, Libyu, and Nicaragua.

Some suggest that potential compatition with INTELSAT will lend impetus to the
development of INTERSPUINIK and increase Soviet influence Iin international
satellite communications. )7 Soviet development of INTERSPUTNIK, as well as the
energence of the Soviet Union as a competitor in the »orld market for satellite
launch services, however, is likely to go forward unaffected by U.S. decisions to
authorize additional U..L. internation. satellite systeas, A substantial
weakening of INTELSAT as the dominant 7Jlobal satellite communications systenm,
nevertheless, could potentially enhance Soviet efforts to penstrate developing

31/ See, e.g., Statement of Mr. Joseph Charyk, Chalrman, Comsat Corporation,
before the Senate Yoreign Relations Committee, 98th Cong., lst Sess. (Oct. 31,
1983) at p. 8.
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countries through Sovist communication satellite facilitiss. An INTELSAT less
attantive to developing country resds could sncourags INTERSPUTNIK'a sfforts to
sxpand its ssrvice arsa. This will continus to be an arsa of concern undsr any
circumstancas.

Satellite Prolifsration
In addition to INTERSPUTNIK, other systems outside INTELSAT have evolved, as
sarlisy indicated. In 1978, for exampls, governmentcs (including the United Statss
and ths Soviet Unlon) founded tha Intsrnational Maritime Satsllite Organization
(INMARSAT) to provide servics to ships at sea. A number of regional and domestic
satellite ayatems have also dsveloped, aftar consultation took place with INTELSAT
undar Acticls XIV(d) of ths INTRLSAT Agreemsnt.

In ths futurs, INTELSAT is likely to facs additional satellite competition.
Thera are a number of sxisting and planned satsllits syatems in addition to any
U.S.-~basad systems which may be authorized. Thase includs:

UNISAT. Britain's first satellite systea could provide both domestic
talavision transaission and certain internaticnal communications
ssrvicss. After its ascheduled launch in 1986, UNISAT's beam or
"footprint" will cover the U.S. eastsrn seaboard as well as moat of
Neatern Rurope,

IELECOM. The first TELECOM satellits, tha Prench countarpart to UNISAT,
was launched in 1984. The system not only will serve domestic rrench
needs but also will covar most of Burope and provide telsphons and
talevision connections to ths French overssas departmenta. Its capacity
will extsnd to ths PFrench Caribbean, eastarn Canada (St. Plerrs and
Miquelon), and the Indian Ocean (Reunion and Mayotte) ,

EUTELSAT. This Paris-based consortium of 20 participating Ruropean
countries launched its first communications satellits in 1993. Tha
system will provids telephone, telavision program distribution, and data
transmission ssrvices within Western Burope, MNorth Africa, and ths
Middle EBast countries bordaring on tha Maditsrransan Basin.

Arabsat. The Arab Satsllits Communications Organization, based in
Riyadh, will serve 22 Arab countriss. Ths first of its two satsllites
will ba launched in 1985. Ths aystea is dasigned to asupply tslsphone,
television dlstribution, and data transmission ssrvices to most of ths
Middle East and North Africa.

Palapa. Indonesia's Palapa System currantly provides both dcmestic
sarvice as wall as servics with ths Philippinss, Malaysia, and other
Southeast Asia nationa.
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Pacific Basin Proposal. At the Pacific Telecommunication Conference in
January 1983, the Japanese Research Institute of Telecommunications and
Economics (RITE) presented a detailed plan for a Pacific Regional Satel-
lite Communications System, ostensibly designed to “supplement® the
exigting INTELSAT network. It t>uld provide two dissimilar services:
high-speed digital communications for data and video transmission
between major cities from the U.S. west coast to Japan, Australia, and
Southeast Asia; and low-volume telephone communication between rural
areas, remote islands, and their capital cities.

U.S. Role in INTELSAT

The U.S. role in INTELSAT continues to be strong, although it has changed over
the past 20 years. The U.8. investment share has decreased from 61 to 23 percent;
hence the U.S. weighted vote in the Board of Govarnors has decreased to the current
23 percent. An international secretariat of some 600 INTELSA™ staff now manages
the systen rather than Comsat. A U.8. citizen was recently elected Director
General of INTELSAT. INTELSAT no longer purchases almost all of its equipment from
U.S. manufacturers, although the United States etill supplies about 70 percent of
INTELSAT's purchases. The United States is the host country for the INTELSAT
headquarters.

The United States has been and should continue to be a strong leader and
contributor to the INTELSAT syatem. Changing technology, competitive economics,
end  diverxifying user needs, howaver, have created a new international
telecommunications enviroment. There is a nanifest trend toward coexistent,
separate natisnal and regional satellite systems. This does not obviate the
continued need for a global system providing an essential core for public-switched
international comaunications. The 1962 Satellite Act and the INTELSAT Agresment
both specifically anticipated communications satellite systems outside INTELSAT,
and provided the flexibility to allow for and to respond to such systeas.

INTELSAT serves the world well. It has established and currently operates an
efficient global communications cystem; promotes closer ties among noncomaunist
countries; facilitates international business expansion; helps to develop markets
for U.S. industry; prevents the spread of a global communications satellite
network controlled by the Soviet Union; and is an effective international
organization reflecting shared technical and political interests. At the same
time, nev satellite systess can supply services inconceivable 20 years ago and
provide ssrvices sought by high-volume users, including the U.S. Government. New
approaches promise diversity and flexibility.
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INTELSAT faces growing competition from new fiber optic cables, which may
constitute a more significant challenge to it than separate gatellite systems, The
transatlantic cable (TAT-8) planned for 1988 by AT4T and the IRCS, Teleglobe
Canada, and Buropean telecommunications administrations will have a capacity
equivalent to about 38,000 telephone clrcuits, as previously noted, and nearly
quadruple the current submarine cable capacity across the North Atlantic. This
fiber optic cable, wmoreover, will have technical capabllities, including the
ability to transmit high-quality video signals, which existing subearine cables
lack.

A "status quo approach” often has short-term appeal and merit from a foreign
policy standpoint, Change inherently creates pockets of concern in the coaplex
environment of international relations. By lits 'vezy nature, however,
telecommunications is uniquely amenable to change. The 1issues assoclated with
international telecom:unications cannot and will not stand still. They are driven
by technology -~ and technology, in turn, is driven by continuing innovation and
evolution.

U.S. policy leaders 20 years ago could not easily have envisioned the
oxponential expansion of communications horizors through new technology which has
subsequently occurred. They dld, however, anticipate the need for floxibility to
develop the then-uncharted telecomunications frontier.

Unlimited proliferation of comsunications satellite systens separate from
INTELSAT has the obvious potential to inflict significant economic harm on the
global systea. At the same time, U.S. econcaic goals require recognition of the
changing marketplace and encouragement of innovation. The approach discussed in
this report and reflected in the President's determination strikes a sound balance
in this regarad.

INTELSAT as_a Competitor
An essentlal ingredient for the formation of INTELSAT was the provision on

universal pricing for each defined service that is contained in Article V(d) of the
INTELSAT Agreement, The Board of Governors, under the ouldance of the Meeting of
Signatories, establishes rates for each specific service or group of services which
are then applied on a nondizcriminatory basis. The Signatorien have established
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the principls that ratss shsll, as far as practicabls, rsflact costs. This built—
in flsxibility within the INTELSAT Agrssmant permits IKTELSAT to offer new
sarvicss, to taks advantags of new technologlies, and to prica new ssrvices as close
as practicable to cost (including direct as well as indiract costs).

This flexibility lsssens some of ths concsrns which aross domestically when
long~-distance compatition was sanctioned, but incumbent carrisrs were not afforded
the ability to prics responsivaly. ¥/ INTELSAT's ability to match ths pricas of
othar intarnational satsllits systems, however, ia limited as it dsals through its
Signatorizs. As indicated above, IRTELSAT's charges constitute only part of the
snd~user prics for ssrvice. 3y Significant changes in end-usar prices sre thus
dspendsnt on action by its Signstories (or, in the United Statss, by Comsat ana
tsrrsstrial carrisrs such as AT&T).

INTELSAT, in any event, should snjoy some competitivs advantages with respect
to nevw satellits systems offaring customizsd ssrvicss. Ths INTELSAT systom may
snbody economiss of scala and scope: INTELSAT snjoys a breadth of coverage today
that nsw satsllite systema could not essily rsplicats. Tha technology currently
uzed by INTELSAT may not permit ths organization to provide efficisntly all of the

32/ See Asronautical Radio, Inc. v. FCC, 642 F.2d 1221, 1228-29 (D.C. Cir. 1980):
cf. National Assoc. of Gresting Card Publishers v. U.S. Postal Sarvice, 569 r.24
570, 582 (D.C. Cir. 1976) rev'd in part, 434 U.S. 884 (1977).

33/ Some indication of the costs assoclated with current arrangenents iz afforded
by considsring the minimum cost of a one-hour video transaission from Rockefeller
Canter, Naw York, to ths British Broadcssting Corporation facilitiss in London. At
prassnt, ths ainimum cost for such ssrvics would be $2,727 per hour. On the
U.S. side, AT&T's chargss for domsstic transmission (Naw York to Andovar, Malins)
would be about $439. Comsat's minisum charge would be about $633 (of which $480
goss to INTELSAT), ylelding a total U.S. cost of about $1,072 per hour. Bdritish
Telecom would then chargs 4,200 gold francs for ths British sids of the circuit
(vhich charge would include landlins charges) or about $1,655 per hour (of which
INTELSAT would gst anothsr $480) . Thus, of this total chargs of $2,727, INTELSAT
would recsive $960, or about 35 percant. The figures, it should be noted, do not
necessarily rsflect INTELSAT's payments to owners. Satellite charges vere
computed using Comsat's “Satallits Telsvision International Tariff Information
Bandbook™ (Aug. &, 1982, as revisad) st pp. 140, 142. Domestic ATST tariff prices
ware supplied by ATAT. "
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customized gervices some of the new entrants envision. INTIWSAT may also, as a
matter of prudent management, choose not to seek to offer all such services. New
satellite entry subject to the conditions discussed in this report, however, does
not pose any substantial risk of significant economic harm to the INTELSAT global
system.

IV, RECJMMENDED APPROACH TO NEW SYSTEM PROPOSALS

The primary focus of this report is on those factors underpinning the
President's November 1984 determination that new U.S. entry into the international
satellite business is "required in the national interest,” provided entrants are
not interconnected with public-switched message networks and joint consultation
with INTELSAT is undertaken. The Presidential determination does not constitute
endorsement of any specific pending sdtellite application. It represents, rather,
2 determination of the terms and conditions under which entry will be in the
national interest. Reducing barriers to entry and permitting entrepreneurs to go
forvard is an important step toward achieving an efficient market for customized
services. Other policy components to this process would also facilitate efficlency
and can be pursued in parallel proceedings. In this section, the Presidential
determination and those "parallel track® matters are discussed in detail.

New Syeteans Should Be Permitted
Pirst, additional U.S. international satellite systesas should be permitted,
but subject to the terms and conditions previously cpecified. New service
alternatives are proposed in the pending applications that would be in the national
interest. These include certain internationas video and data tranamission
services not now available through the INTELSAT syetem. The proposad systems also
may offer major users a means of enjoying more of the savings associated with

service on high-traffic volume ccamunications routes than those customers have
today.

Users, and particularly sophisticated business pervice customers, stand to
benefit from satellite commu'.ications options which are more closely tailored to
their special needs. INTELSAT has concentrated on its primary function -- serving
public-svitched service users. The present INTELSAT system, moreover, is not
configured to provide every important customized business service efficiently.
Requiring business userc with special needs to conform to "lowest common
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denominator® communications offerings imposes economic costs which can and should
be lessened.

Service Limitations Required
Service limitations are required, however, to avoid significant econoaic hara
to INTILSAT. Nev entrants thus should be limited to the provision of customized
service. Such services involve the sale or long-term lesse of transponders or
space stgment capacity for communicstions that sre not interconnected with public-
switched mesaage networks. Customized services include intracorporate networks

and televielon transmission. Emergency restoration services would also constitute
a custonized service. / Prospective new satellite entrants maintain they will
targst communications neede that are not now efficiently served by INTELSAT. They
should thus be authorized under regulatory terms and conditions that will hold then
to their commitaents and ensure that their attention is focused on serving and
developing the customized service market.

At present, public-switched nessage traffiic craprises the overwhelming
majority of INTELSAT traffic. As indicated abo-s, tne most recently published
INTELSAT ar report states thst full-time volce, record, and data service
accounts flor about 86 percent of the total eatellite utilization revenus INTELSAT
receives. Such public-switched traffic constitutes the coomercial cors of the
INTELSAT operation and, again as indicated above, it is forecast to increase by
15 percent over the 1988-2000 time period. 35/ Technical advances including IDDD,
as well as additional entry into the international telephone businsss by
U.8. carriers such as MCI and GTE Sprint, should have a positive effect on public-
switched traffic. Increasing service and price cospstition among AT&T and other
U.S. carriers, moreover, are likely to stimulate oversll demand. There ie evidence
suggesuing such competition in domestic public-switched service markets stimulated

34/ Recommendation D.1 of the International Consultstive Telegrsph snd Telephone
Committes (CCITT) places certain limitations on customer uee of international
private leased circuits. FCC regulations do not now perait the resale or sharing
of international rivate line services.

35/ 1983 INTELSAT Ann. Rep. at p. 17; 1985 U.S. Industriel outlook at p. 31-7.
See n. 11, supra.
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demand. ¢/ There are also indications that this demand-stimulation effect may
already be operating in some international public-switched service markets. 174

Limiting new entrants to customized services reduces any likelihood of
significant adverse economic impact on INTELSAT. Such restrictions are
sustainsble domestically and internationally, particularly given the multinational
character of international tvelecommunications and the fact that foreign PITs
police the services provided by companies serving their countries. No regulatory
regime can be ®air-tight.® pmut the limitations discussed here are adequate to
safeguard the economic integrity of INTELSAT, especially given public-switched
mrket trends as discussed in the subsequent section on the sustainability of such
restrictions.

36/ DBetween 1978 and 1979, for example, U.S. domestic telephone revenues
increased by 6 percent. In 1978, the remaining restrictions on competition among
domestic carriers were removed. Between 1979 and 1980, the first full year of
generally unrestricted public-switched message compatition, the annual rate of
increase rose a full percentags point, to about 7 percent (using constant 1972
dollars). Between 1930 and 1931, the annual rate of increase rose to about
10.5 percent, or about 40 percent higher than the rate which prevailed when the
domestic public-switched services market was far less coxpetitive. See 1578
through 1982 U.8. Industrial Outlooks.

37/ Asone international communications expert has stated:

As you may know, we've had scme compatition on service to Canada, and
that same competitor (MCI) has set up an experiment with Australia. It's
very early to be drawing direct conclusicns, but I'd like to share soae
figures with you. Ve had forecast ten percent growth this year in our
meseages to Canada. Our actual growth in the first seven months of the
year was sixteen percent -- six percentage points higher than we
predicted. Now, these results are subject to interpretation. They can
be attributed to such things as marketing efforts, advertising, and, of
course, the recovery of our economy. And, as I said, it ip still very
early. But it certainly appears to me that, from what we've seen so far
at least, compstition has not hurt growth. And perhaps, as more time
elapses, we will be able to say it has stimulated business, It makes one
wonder, if we had competition in other countries, whether perhapa the
total communications package would grow at an accelerated rate.

Remarks of Mr. R.L. Nichols, AT&T, at TELEVENT '83, Montreux, Switzerland, Oct. 25,
1983 at p., 17,
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Cost-based Accsss An Important Issue
The economic wsll-being of INTELSAT may be furthered by “cost-based" accsss
for customized services. One way this could be secured is by permitting
U.S. carriers and ussrs to dsal dlrectly with INTELSAT, with ths U.8. Signatory
(Comsst) ssrving as thsir ministsrial agent. Another way could be to ensure that
all of the costs which Comsat and the carriers assess in addition to the basic
INTELSAT charge rsflect legitimats, necsssary costs.

The process by which customars obtain international satellite communications
ssrvice results in end~user pricss substantially above INTELSAT circult chargss.
The currsnt U.8. arrangemsnt whsre Comsat, in effect, functions as exclusive
U.S, marksting agont for INTELSAT circuits, may be lll-suited to an era of
proliferating customsr demands. No single sntity, no mattsr how perceptive, can
rsasonably be expected to anticipats and satisfy all customer demands and needs in
a market which 1s experiencing rapld demand-inducing and cost-reducing
technological advances. Permitting expanded, direct, oost-bassd eccsss to
INTELSAT may be the most rellabls means of substantially reducing costs and
ensuring valid entry signals.

Recently, the ¥CC required Comsat to unhbundle its INTELSAT tariff into
ssparate, "cost based® ratss for space segmont and earth segment servicss. Y/ In
addition, the PCC dstsrmined that AT:T 2nd ths IRCs could own earth stations
indspendent of the traditional Jjoint ownership arrangemsnt, subject to FcC
approval on a case-by-case basis. This decision sesks to stimulate competition to
provide earth station ssrvices, and to lower costs and increase the availability of
ssrvices to the consumer. The decision may 2lso allow the PCC furthsr to identify
legitinate cost components of Comsac's space segusnt rate.

The Executive branch shares ths FCC's goals of providing users with cost-bassd
international satsllite communications ssrvices of high quality and rellability,
tallorsd to individusl needs. The PFPOC recently declined to commence a formal

38/ Earth Station Ownership (CC pkt. 82-540), FCC Mimeo 84~605 (released Dec. 18,
1984) .
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rulemaking with a view toward sanctloning expanded, cost-based access to INTELSAT.
It exprassed the view that regulatory maasuras could lessen the naed for such
structural change for end-users and Comsat's carrier customers, but emphasized
that it was not foreclosing reconsideration of direct accass should alternative
measures piove ineffective. ELg

Tha Bxecutive branch neverthelass recommands that the FCC examine cost-based
carrier and user access to INTELSAT with respect to customized services, and the
Dapartmant of Commerce will soon file datalled recommendations in this regard.
While this issue night entail substantial public benefits when viewed in parallel
with tha establishment of alternative satellite systens, it is not a prerequisite
for, nor should it be the basis for any delay in, ruling on tha applications now
before the PCC,

In sum, the President has determined that entry by additional international
satellite systems, limited to customized services, is required in the national
interest because it will:

==~ Provide ugers more flexible options and faclilitate more efficient inter-
national satellite communications services;

== Promote cevelopment and use of satellite technology; and,

=~ Afford U.S. entrepreneurs an opportunity to develop new cosmunications
services and increase intarnational trade opportunitias.

V. AN EVOLUTIONARY APPROACH

Tha concept of additional entry into the international satellite communica-
tions business is not new. The United Statas, as earlier discussad, has peraitted
such entry by sanctioning transborder satallite communications, after consultation
with INTELSAT, and has supported establishment of a number of regional satallite
systems. The approach recoomended here should thus be regarded as facilitating
evolutionary, not revolutionary, change in international telecocasunications.

39/ Requlatory Policies Concerning Direct Access to INTELSAT (CC Dkt 32-548),
97 FCC 2 296 (1934).
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Objectione have been voiced to any chengee in the etatus quo. Some euggest,
for exanple, that there would De a eavere adveree economic impact on INTELSAT from
new syetems, even if the ecope of their offeringe were limited, or that any
limitatione would prove unenforceable or ineffective over time. Similarly, it hae
been suggeeted there are certain international radio frequency management
obstaclee. PFinally, it hae been aseerted that U.S. international trade or other
intereete, or the legitimate intereate of leas developed countriea, could be
edvereely effected. Kone of theae objectione withstand cloee analysie, hovever,
nor do they override the advantagee of additional entry to the national intezest.

No Adverse Economic Effocte Are Likely

Under the recommendations and criterie discussed in thie report and in the
Preaident's determination, new satellite entrants could not offer public-switched
servicee directly or indirectly and would be obliged to focus on developing
custonized sorvice markete. Since public-switched services comprise by far the
largeet part of international traffic, any significant adveree impact on INTELSAT
could reeult only if: (1) customized ccamunicationa quickly supplant conventional
servicee as the mainstay of the international coomunications businesa; (i1) such
new eervicee conetitute a uniquely profitable line of commerce, the profita from
which ere eseential to eubsidize other neceseary but unprofitable INTELSAT
undertakinge; and (iil) INTELSAT provea unable effectively to match new entrante,
by, among other things, achleving end-user price reductions, broadening ite
eervice repertoire, and providing carriers and ueere direct accees optione.
Virtually all of the Executive branch'e analysis, however, indicates thet theee
poaeibilitiee are remote.

According to INTKLSAT forecaste (see Table I), in 1988 treffic on its trane-
atlantic volce-grade circuite will continue to be compoeed overwhelmingly of
meeeile telephone aervice (MiS) and related public-switched servicee.
Specif.cally, of 15,603 satellite volce-grade circuite to 18 major REuropean
countriee planned in 1988, INTELSAT hae forecaet 14,000 will be uged for MTS alone.
Under the Executive branch approach, new entrants would thus be barred fron
providing eervices which are dalrectly ocompetitive with some 90 percent of
INTELSAT'S volce-grade offerings, according to INTELSAT'e own estimates.
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Table I
1988 INTELSAT TRAFFIC PROJECTIONS

INTELSAT has forecast the following breakdown of its 1988 volce-grade traffic to
18 major European countries:

14,185 MIS
113 Record Service
1,259 Alternste voice Dsta (AVD)
46 Dsta
15,603 Total volce-grade (4 kHz) clrcuits

INTELSAT has also projected for 1988 the following nunbers of channels for its
International Business Service (IBS):

15 1.544 megablit per second (MBS) channels-K band
182 56/64 kilobit per second (KBS) channels-K band

For 1988, INTELSAT forecasts seven television transponder lesses to Burope.

Source: INTELSAT Global Forecsst (June 1982),

The impact of new entry on markets for other than public-switched services
will depend on growth in demand for those customized services and users' evsluation
of the relative merits of the rate and servics options offered by the entrants and
the incumbent, INTELSAT. Because of the dynamics of the internationsl
comunicst ions marketplace, uncertainties regarding user neads and preferences,
and imperfect knowledge of the likely pricing strategles of entrants and INTELSAT
alike, any forecast of markst capture by the new entrants and possible revenue losa
by INTELSAT, is subject to risk of wide error. Review of seversl narkst
penetrstion and growth scenarios, howaver, indicstes. that substsntial econcaic
hsrm to INTELSAT from new entrants limited to private non-switched services is
highly improbable. Any traffic diversion and log: of business revenue from
INTELSAT to the entrants will almoat certainly prove leas than the sxpected growth
in revenues from users of INTELSAT services. 7The total snnual revenues most likely
to be obtained by the proposed entrants, moreover, will not have significant
adverse effects on INTELSAT or its rates for switched services. 19

40/ See generslly "rechnicsl, Economic, and Institutionsl Fessibility of Custoser
Premises Earth Stations for INTELSAT Services,* (NTIA: M/A-Com. DCC, Inc., May
1993)7 "Present and Projected Business Utilization of Internstional
Telecommunicationa® (NTIA, 198l).
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Some further contend that new satellite System entry will result in widespread
and substantial de-averaging of INTPLSAT's prices, with the further consequence
that *thin-route® prices will rise abruptly while "thick-route® Prices rapidly
£all. This, critice maintain, will result in eharp increases in communications
costs for developing countries who today are said to benefit from internal,
INTRLSAT-devised and administered cross-subsidisstion schemee. Such pessimistic
forecaets, of course, ara comparable to those which were advanced when U.S.
domest ic competitive new entry was under consideration by the FCC.

Poesible adverse affects on developing nations are of significant concern,
glven the increasingly important rola comsunications plays as a catalyst for
overall _somic development and given the United States' longstanding commitment
to improving the economic prospects of developing nations. Analysie indicates
thera s little possibility of significant adverse effects on INTELSAT, or, in
turn, adversa effects on developing natlone.

There are thrae reagons for this conclusion. Pirst, by far a majority of
INTELSAT's core revenues and ite basic service functions would be "off-limits® to
ne¥ entrants. Second, even assuming some significant cross-elasticity or
interchangeability of demand between customized and conventional services, both
markets currantly are growing rapidly. Revenue "siphoning® is likely to occur, if
at all, only when the markets at lssue are static, which le not true here.
INTRLSAT's charges, moreover, typlcally constitute but part of end-user charges
for commnications circuits. Increases in INTELSAT's charges for public-switched
offerings, which are unlikaly, need not neceasarily be reflected in higher end-usic
clrcult prices. Third, INTELSAT iz in a good position to compete. The
organization has an extensive array of advanced spacecraft, a highly talented
technical and managerial cadre, and enjoys global acceptance and presence. These
are potential competitive advantages few antrants could hope to replicate.

In sum, while potential adverse effects of naw entry on developing nations'
comunications pricea is an lsaue, there are few foreseaable conditione, if any,
under which the pessimistic forecasts advanced in opposition to new antry night
conceivably materialize. 1In the unlikely avent such problems develop, moreover,
there aXe a number of corrective measures available other than pursuing unnecessary
restrictive entry policlas.
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No Valid Spectrum Management Objections
Concern has bean advanced that U.S. approval of additional international
satellite systems could ocomplicate international radio spectrum manageament
programs. Such approval allegedly could be perceived as inimical to the goal of
ensuring "equitable® access to and use of the geostationary orbit and assoclated

radio spectrum, increasingly regarded as a scarce and valuable international
resource, and thus compromise our efforts to ensure international acceptance of
flexible orbit and spectrum regulation. rhete are not unreasonable concerns for
study. Our review of the possible efficts of such U.S. action, however, suggests
little adverse impact on radio frequency management policies and prograns.

The U.S. international sateilite systems now being considered by the FCC
propose to use current technology and to function in the frequency bands allocated
internationally for such services. The proposed uses accord with applicable
international radio regulations, as do the projected power flux density, "station
keeping," and "pointing accuracy® features of the proposals. Engineering review of
the proposed new systems indicates they would comply with pertinent international
radio regulations.

Questions have been raised regarding the possible effect of U.S. approval of
additional satellite systens on current and future international discussions of
geostationary orbit use, previously discussed in the part of this report surveying
foraign policy concerns. The orbital positions proposed by the new entrants will
require technical coordination under the ITU Radio Regulations, and the systems
must eventually be recorded by the International Prequency Registration Board. A
preliminary review indicates all of the proposed positions can be accommodated
through the current ITU process.

Since the advent of commercial satellite communications, there has been
disagreement internationally between those favoring a flexible international
regulatory approach, and those urging rigid, "a priori planning® of orhital
resource use. The United States and other nations have favored a f£lexible approach
to facilitate the evolution of satellite communications technolojy. Some foreign
adninistrations, however, have pressed for a more rigid approach on the ground it
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will ensure "equitable access" (0 the geostationary orbit, especially on the part
of developing cuuntries. Ay

International discussions regarding orbital “"slot* utilization antedate
current proposals to deploy additional U.S. international satellite gystems.
These discussions will be an important part of future Space WARCS regardless of the
disposition of the pending U.S. satellite system applications. Granting these

applications could provide those favoring a rigid approach some additional support.

for their views; they may contend that the United States is using more than its
"fair share" of what is perceived to be a scarce international resource. Such
argunents, howaver, are not coapelling.

The orbital positions sought by applicants for new U.S. satellite systems are
unlikely to interfere with the rights of other nations to make use of srbital
resources. Additionally, experience gained through sucii new systems would be
available to other administrations and thus afford them a means of better serving
their ovn national communications needs. Several of the U.S. gatellite system
applicants, moreover, propose the sale or long-term lease of space segment capacity
which could afford both U.S. and foreign users an opportunity to invest directly
in, and secure the benefits of, advanced satellite communications. Under the
Executive branch approach, both U.S. and foreign customers would be offered new,
potentially valuable, service options.

The United States, by taking a flexible approach toward orbit use, has managed
to foster the development of new conmunications techniques which, in turn, have
made possible ..eadily more intensive use of the orbital arc. Spacing betwsen
U.S. domestic satellites has been steadily reduced from S degrees to 2 degrees
over the past decade, and advances in technology should aid in achieving even more
intensive use. Such gains in technical sophistication and effectiveness would not
have besn accomplished as readily, if at all, had the United States adopted the
rigid approach sone nations urge.

41/ See Robinson, Requlating International Airwsves: The 1979 WARC, 21 Va. J. of
Int'l L. 1, 44 (1981).,
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Theae concerne on the part of some nations are being noted by policymakers in
preparing for the 1985-38 §Space WARC and international radic conferencee
generally. The restrained approach toward additional interna’.ional satellite
eystemg reflected in thie report and in the Presaident'e determination, howvever,
should ameliorate international co:cerns. It ia poesible to accommodate the
intereeta of INTELSAT, new entrants, and, more importantly. the ueers of
international communicatione both here and abrocad, and thue to maximize the
benefits afforded by epace satellite technology.

Poeitive International Trade Effects.

Related contentions have been advanced concerning U.S. epproval of additional
international communicatione eatellite syatems. It has been contended, firet,
that U.S. approval will diesipate ©U.S. influence over INTELSAT and, aecond,
disinieh the eignificance of INTELSAT ae a major purchaeer of U.S. aeroepace
producte. Third, it has been contended that U.S. action will trigger a further
proliferation of regional and transoceanic satellite eystems eponsored by other
nations which will rely chiefly on inaigencus aerospace firms, thua gradually
ercding any technological and commercial edge the United States enjoys in the
acroepace field. PFinally, some maintain that communicetione adnministratione
abroad will seek to influence procurement decieione made by new U.S. satellite
syatem entrants.

INTELSAT acheduled 12 INTELSAT V and V-A eatellite launchinga between 1982 and
1985. The total number of aatellites in the current expaneion program is 15, with
an eetimated value of $1.3 billion (including launch costs)., In March 1982,
INTELSAT awarded Hughee Alrcraft Conpany a $700 million contract for tha purchase
of the firet five satellitea of the next generation, INTELSAT VI. Each INTELSAT VI
satellite will have the capability to handle more than 30,000 telephone circuita
ani eeveral televieion programs ~~ more than twice the capacity of the lateat
INTRLSAT V-A eatellite --and a ten-year deeign life. INIELSAT will launch the
firet satellite in thie eeriece in 1986 aboard the U.S. Space T:anaportation Systea
(Shuttle) and may use the European Space Agency's Ariana syetem for otherae.
INTELSAT estimatee the cost of thie latest developwent progranm will reach
$2.2 billion by 1992, U.S. aerospace firns anticipate participating in thie
program, and the Executive branch has no ground to aeeume this will not be the
caae.
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It is not U.S8. influence that currently affords U.8. aerospace producers a
significant share of INTELSAT's procurement. The success U.S. producers enjoy is
due chiefly to the superior quality of thelr products, the attractiveness of their
prices, and the sophistication of their technology in what 1s increasingly a
flercely competitive world market. The INTELSAT Definitive Agreement, moreover,
specifically mandates open and competitive procurement. It is unfair to imrly the
skilled professionals who comprise the INTELSAT Executive Organ would disregard
the requirements for competitive bldding contained in the Agresement, overlook
products offered by U.8. firms at competitive prices, and thus compromise a well-
earned reputation for fair and business~like conduct of this important
international enterprise.

At present, U.S. aerospace producers confront intensifying international
conpetition from a diversity of high-calibar, multinational firms, and this trend
is likely to continue independent of the decisions at issue here. U.S. firns enjoy
some advantages in producing certain classes of spacecraft -- large capacity spin-
stabilized satellites, for inatance. While U.S. firms are preeminent in the
international aerospace field, fewer and fewer free world asrospace projects rely
exclusively on piaducts supplied only by nne nation's firms. Extensive joint
venture and cross-licensing arrangemants are increasingly characteristic of this
£iela.

INTELSAT has purchased from a broad range of suppliers, and the percentage of

its procurement awarded U.S. firms has declined as the commarcial compstence of
non-U.8. firms has grown. The United States, howsver, should not fear this
increased competition. In a free trade environment, such competition provides a
necessary and highly desirable spur to greater efficlency, more rapid innovation,
and improved customer responsiveness. 1Indeed, auch of the rapid growth in the |
U.S. aerospace business is attributable to the compstitiveness of this fileld |
genetally and the resulting incentives to perform efficiently. |
|
The intrinsic talents and ablllties of U.S. aerospace firms should not be |
adversely affected by U.S. approval of additional international satellite systems. ;
INTELSAT's professionals will continue to abide by the competitive procuresent ‘
requirements contained in the Definitive Agraement. The isportance of INTELSAT as
a purchaser of aerospace products, both of U.8. and forelgn manufactuze, in sum,
should not be impaired. )
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The Executive branch haa alao aeriously conaidered contentions that
U.S. approval of mew satellite ayatema could have & "domino effect® and trigger
additional entry by “atate-aubsidizad® ZXuropean and other aystoms that will
adveraely affect INTELSAT and not make use of U.S. seroapace producta. While the
detalls »f all such additional satellite syatems are not yst available, a number of
astellite systems are now functioning or planned worldwide in addition to
U.8. aystems as earlier dlacuased. Extensive aubmarine cable facilities,
moreover, are also under construction.

Available information doea not indicate U.S. aerospace firms have been
foreclosed from coapeting to aupply exiating and planned regional aastellite
ayatems, Ford Aeroapace, for exaaple, reportedly ia a major subcontractor for both
Arabsat and Prench satellite aystems. Hughea Alrcraft haa supplied spacecraft for
the Indonealan Palapa regional ayatem and has longatanding relationa with SPAR, the
Canadian firm which ia the prime contractor for the Brazilian domestic aatellite
aystem. Ford, Hughea, and RCA all have « clal arrang ts with Japaneae
seroapace companiea and thua atand to participate in any aatellite ayatema which
Japanese firgs may propoae in the pacific region.

it ia unsound tO aaaume, morcover, that any sanctioning of new U.S.-based
aatellite systems will adveraely affect INTELSAT aince foreign entranta may not be
subject to limitations auch as those recommended for U.S. entrants. Having placed
reatrictionas on the activities of U.S. entrants, the national intereat would
require comparable limitationa on the aervicea any foreign satellite ayatem night
provide to and from the United Statea. 1/

At preasent, the United Statea accounta for s majority of inte-iational
telecommunicationa tra’fic and, indeed, is sald to conatitute somo 40 percent of

42/ Under the 1921 Cable Landing Act (47 U.S.C. 34, 35) and the delegation of
Preaidential authority to the FCC in BExecutive Order 10530 (3 CFR 189 (1954-58
comp.)), the FCC enjoys broad authority regarding the provision of international
aervicaa by foreign entitiea directly or indirectly to the United Statea and has
authority to take ateps to enaure equality of opportunity among 9.S. and non-U.S.
carriera in the international telecommunications busineaa. Sectlion 308(c) of the
Communications Act (47 U.8.C. 308(c)) empowera the FCC to place coapaiable
requirementa on those providing international services by radio.

ERI!

Aruitoxt provided by Eic:




ERI

Aruitoxt provided by Eic:

. 50

the total world ccmaunications smervices and products market. 8/ Access to the
U.S. market is thus commerclally critical. HNaving taken appropriate steps to
safeguard the aconomic integrity of INTELSAT, the United States would not sanction
actions by foreign systems serving U.S. markets that would undermine our
limitations and place U.S. £irms at a competitive disadvantage.

Finally, the Zxecutive branch has welghed the possibility some foreign
governments might consider dictating procurement requiresents in exchange for
permitting non-INTELSAT satellite systems to access thelr markets. The United
States would oppose any initlative by foreign administratiors wiich would
discriminate against U.S. aerospace firms. The United States does not wish to
regulate the procurement decisions of noncoamon carrier, satellite systems. The
United IJtstes, nevertheless, would consider dsclining to consult on proposals
involving unacceptable procurement provisions that could adversely affect
competition in the aerospace industry. Such provisions might also raise questions
under international trade agreements.

Not only is there little ground for concern that U.S. approval of limited
entry into the international satellite field would adversely affect international
trade, but there are also aound reasons to forecast positive consequences.
Internaticral services today are priced considerably above domestic circults of
comparable length. At present, for example, MCI charges a minimum of $3,700 per
month for a full-time, voice-grade private line between Now York and Londen. A New
York to Los Angeles private line circuit retalls for from $1,507 (MCX), to $1,701
(Nestern Unlon) to $1,150 (RCA). International service, in short, costs between
tvwo and three times comparable U.S. domestic service. A U.S. firm offering
international circuits at prices cosparable to U.S. domestic prices should thus
experience significant demand.

U.S. financial services and data processing companies constitute rajor
factors in the international communications warket, with annual communications
bills amounting to tens of millions of dollars in several inatances. Reductions in

43/ see 1985 U.S. Industrial outlook at p, 31-3.
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these communications costs imply lower business -- and, ultimately, customer --
costs and an expansion in business activity. New entrants may also offer large
users services more closely ta’lored to particular corporrte needs. Worldwide
citdit card and electronic funds transfer operations, for exasple, may be heavily
dependent on the avallability of efficient, dedicated satellite communications
networks. New communications service options and resultin: efficlency gains
should be xeflected ultimately in lower costs to consumers and, in the case of
U.8. firms, enhance the attractiveness of their products in international markets.

Hew cosmunications satellite offerings should also have an affirmative effect
on the U.S. services sector generally, which is of special importance jiven the
contribution this sector makes to U.S. overall foreign trade. In recent years, the
services zector has become a major gource of export receipts in U.S. balance-of-
payments accounts. Included in this diverse sector are enterprises including data
processing, engineering, s&cchitectural, and construction services, advertising
services, management consulting and accounting services, insurance services, and
the provision of video programs, all oZ which are increasingly dependent on the
availability of effective and efficient international communications. The market
for U.S. prograxs is particularly important given the rapid develogaent of cable
television, cowmercial television, and other video services in Burope. 1In 19982,
receipts from services exports were $40.4 billion, about one-fifth the amount of
U.S. merchandise exports. Over the past decade, growth in U.S. services exports
has partially offset losses in merchandise export sccounts. Services constitutes a
key component of U.S. international trade and expanding U.S. communications
options should contribute to its growth. v

National Defense and Security Implications

International communications constitutes a critically important component of
U.8. and allied defense aind security programs. The U.S. Department of Defense is
the largest single user of international coumunications services, spending more
than $50 million annually for more than 220 commercial satellite channels.

44/ See geacrally 1984 U.S. Industrial outlook at pp. 23 et seq.
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Moreover, the Defense Departmant not only has extensive North Atlantic Basin commu-
nications requiremente; it aleo neede to communicate globally to remote loczlee and
hae relied eignificantly on the INTELSAT syastem in thie regard. ‘The Defenee
Department {s concerned, therefore, that additional competition in the inter-
national satellite communications busineaa not impair the cost-effectivenees or
eervice quality of the INTELSAT eyetem. Approvas of additlonal U.S. international
satellite eyatems, eubject to the limitatione discuaaed in thie report, will not
advereely affect national defenae.

A key intereet of the Defenee Department and the national eccurity community
is eneuring the effectiveneee and aurvivability of international comsunications
eervicea through redundant routing and maintaining a broad mixture of interna-
tional communicatione facilitiee. i/ The Defense Department traditionally hae
favored the deployment of autmarine cable facilities to complement satellite
facilities. In addition, the Defense Department maintaine extenaive Government-
owned facilitiee to provide international communications. Furthermore, current
national security telecommunicationa policy aeaigne priority to the creation of a
eurvivable telecommunicatione infraatructure to support the Pederal Government'e
critical domeetic and international telecoamunicationa needa. Adaitional
international eatellite facilities would contribute to the *mix of media® national
defense requirea. Under the limitations propoaed here, it le unlikely there would
be any eignificant adverae effects cn INTELSA®™ or other international
conmunications facilities. Accordingly, overall national aecurity teleccamunica-
tione capability would benefit.

The Defenee Department alao has a strong intereat in the continued strength
and vitality of the U.S. satellite communications and aerospace induatriee. The
Defenee Department has expreaaed concern that the Tnited States not become
dependent on foreign-owned or controlled firme to provide nccesaary servicea and

equipment. 1/ Approval of the satellite ayatem applications now pending before

A5/ See Statement of Lieutenant General NW.J. Hilaman, Director, Defenae
Communications Agency, Before the Senate Communications Subcommittee In Hearings
on 8. 2469, 97th Cong., 2d Sesa. 96 (1982).

46/ Id. at 93-s4.
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tha PFCC, subject to 1limitations, would advance U.S. technology, and defanae
intereats would benafit.

The Defanae Departaent could benefit significantly €rom changss in FCC rulas
to facilitate cost-based accass to INTELSAT. Accass by firas othar than Comsat has
bean authorized by the FCC in the past. Ly/4 Such acceass is a means by which
international coesunicationa costs can be substantlally reduced and secrvice
flaxibility improved. Both would beneafit the Dafense Department as a major usar.

In conclusion, the Defensa Department and the other parts cf the national
defanse and aeecurity community have a atrong intereat in the future aconomic
strength and technological vitality of the INTELSAT ayatem. Under the limited
antry aepproich diacuesed here, thoss legitimate interasts would be protected.
Indeed, autlorizing additional U.S.-owned and controlled internationel satellite
syatems could furthar dafenas intarasts by improving tha survivability of tha U.S.
national telecommunicationa infrastructure aend maintaining an affective and
efficlent asrospace induatry.

Limitations on Internationel Service are Susteinable

The President's national intereet determination stated that cartain criteria
wera riecassary to ensure that tha United States meets its intarnational obligations
and to further its teleconmunications and foreign policy interests. The
Secretaries of State and Commerce have informed the FCC that, in addition to
INTZLSAT consultation, f£inal authorization of each system must resirict euch
licensee to providing aarvicas through the sale or long-term leass of transpondars
or epace segsent cepacity for comaunications not interconnected with public-
switched mesesge nat-orks (except for emergancy restoration service).

While recognizing the public benefit of these restrictions, some induatry
participants have axpreesed concern that the FCC may not have the power to impose
or maintein such limits. Thay point particularly to the revereal of the FCC in the

41/ See Traneiting Decision, 23 ¥CC 2d 9, 30 FCC 2d 513 (1971); see also ITT World
Commanications, Inc. v. FCC, 725 ¥.2d 732, 752 n. 48 (D.C. Cir. 1984).
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so~called Execunet decisions. 4/ Theiz conceznl is nisplaced, however, for 1if
based on proper regulatory procedures and findings, FCC 1limitations on
international service offerings by new satellite entrants are sustainable.

Applicants to construct and operate satellite systens are subject to Title IIX
of the Communications Act as previously noted, and many of the provisions of that
title broadly empower the FCC to take the actions required here. Section 301
prohibits persons from transmitting radio signals except in accordance with the Act
and with a license granted under its provisions. Section 303(b) authorizes the
Commission to prescribe the nature of the service to be rendered by each class of
licensed station and each station within a class.

Under section 303(f), the FCC is euthorized to adopt regulations necessary to
carry out the provisions of the Act. Section 303(r) specifically authorizes the
FCC to prescribe such restrictions and conditions as may be necessary to carry out
the Act or U,S, obligations under treaties or conventions relating to radio or wire
comnunications.

In addition, section 308(c) provides that in granting a radio license for
commercial comaunication between the United States and any foreign country, the FCC
may impose any terns, conditions, or restrictions authorized to be imposed under
section 2 of the Subtmarine Cable Landing Act (47 U.S.C. 35). Again this empowers
the Comisaion to withhold, revoke, or condition a license. L4

Section 309 (h) states that each license is subject to conditions, including
that the licenseo does not have a right to operate the station beyond the term of
the license nor in any manner other than authorized therein.

48/ MCI Telecom. COrp. v. FCC, 561 F.2d 365, 580 r.2d 590 (D.C. cCir. 1977, 1979).
See generally Hutton, The Proposed Derequlation of Domestic Common Carrier
Telecommunications, 69 Cal. L. Rev. 455, 457 (1981); Warren, Intercity
Telecommunications Conpetition After Execunet, 31 red. Com. B.J. 117, 129 (1978).

49/ runctions vested in the President by section 35 of the Cable Landing Act ware
delegated to the FCC by Executive Order 10530, 3 CFR 189 (1954-1958 Comp.).

o Y
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With this extensive statutory support, v the courts naturally have found a
dslegation of wids discretion to ths Commission: *(I)t is clear that Congress
seant to confer 'broad authority' on the Commission . . . 80 as 'to >aintain,
through appropriate adninistrative control, a grip on the dynamic aspects of radio

transaission.'” sy

Despite such underpinnings, some maintain that ths PFCC's ability to
circumscribe the range of ssrvices offsred by additional international satellite
systens is limited, based on their reading of the Xxecunst rulings. In 1976, MCI
began marketing a long-distance service called "Execunst.” The FCC determined that
Execunet was “msssage tslephone® servics (MPS) not "private line® servics, that MCI
had been limited to providing only specialized or private lins services, and thus
ordered the offering discontinued. Ths basis of the FCC's opinion was that there
was an implied restriction in the licenss limiting MCI to specialized ssrvicss,
becauss the Coomission had a written policy of prohibiting specialized carriers
from providing MIS service. The court remanded the rcC's decision, because it had
not mads a specific determination in granting MCI's license that the public
intersst and necessity required such a restriction. In arriving at its ruling, ths
court discussed ths authority of the FCC to restrict licansss:

« o+ o the usual way in which a carrier becoaes restricted in the services
it may offsr is for ths Commission to write rastriccions into the
facilities authorizations that must be obtained pursuant to Section 214
of the Communications Act before any communications line may be built,
operated, or extsnded. Accordingly, a carrier can usually tell if it is
subject to servics restrictions simply by examining the instruments of
authorization issued to it by ths Commission. 52/

50/ Similar authority has been granted to ths FCC under title IX of ths Act with
respect to common carriage. For sxaxple, "Ths Comaission shall have the power to
issue such csrtificats as applied for, to rsfuse to issue it, or to issue
it . . . for the partial exsrciss only of such right or privilege, and may attach
to the issuance of the certificats such teras or conditions as in its judgment the
public convenience and necessity may require.® 47 U.S.C. 2l4(c).

51/ 2CC v. Pottaville Broadcasting Co., 309 U.S. 134, 138 (1940), quoted in FCC v,
Midwest Vidso Corp., 440 U.S. 689, 696 (1978).

52/ 551 ¥.2d at 373,
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The court aid not f£ind the FCC lacked author ity to prescribe the gervices MCI
could offer, but only that when granting MCI its authorization the FCC had not
followed proper procedures and made the requisite public interest finding that such
service limits were appropriate. Assuming the FCC were to make proper £indings in
the case of each of the proposed new internatioral satellite systems, new entrants
can legally be circumscribed in the range of services they may offer. 174 This is
especially true since the President has determined that such limitai:lons are
required for foreign policy and related reasons, an area in which the courts have

generally deferred. v

Opponents of the panding applications argue any limitat ‘ns placed on new
entrants ultimately might be relaxed dJdomestically. Changed circumstances
conceivably might lead to such reconsideration in the future; U.S. domestic common
carrier regulations in general have tended to be liberalized over time. The sane
is not t-ue abroad, however. virtually all European PTTa currently enforce service
restrictions, and there are few indications this will change. Enforcement measures
include on-site monitoring of users' telecommunications centers, and use of
facilities for unauthorized purposes is grounds for discontinuation of service.
Most European PTTs also d0 not permit use of customer-premises earth stations at
this time, nor the resale of communications circuits. U.S. international firms
also often admonish thelr customers mot to use facilitiea for impermissible
services. sy

53/ The FCC has auccessfully exercised similar authority a number of times, for
example restricting the scope of ATST and Comsat's participation in domestic
satellite services (Domestic Communications-Satellite Facilities, 35 FCC 2d 844,
853 (1972)) and restricting the Satellite Business dystems (SBS) joint venture of
IBM and Commat (Satellite Business Systems, 62 FCC 2d 997, 1046, racon. denled, 64
FCC 22 872, 873 (1977)).

54/ sSee, e.g., Dames & Moore v, Regan, 453 U.S. 654, 678 (1981); Haiq v. Agqee, 453
U.8. 280 (1981).

55/ oOne of the leading providers of international data processing services
informs customers of its sophisticated *Cybernst Services,” for exanple —-

Uaers of Control Data services should be aware that the rules and
regulations of the United States and International Telecommunications

Regulatory Agencles prohibit Control Data from using communications
(Continued on p. 49.)
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Given the nultilateral nature of international telecommunications and the
fact cuatomers of the proposed new U.S. satellite systess will be obliged generally
to deal through local PTTa for the foreassable future, we believe lisitations on
the servicea offered by new systems can be effective. If there were aufficient
noncompliance with ths FCC's restrictiona to raise the prospect of significant
econonic harm to INTELSAT, such noncompliance would almost certainly be obvious to
compatitors and regulators alike. As indicated, no regulatory regime whethar here
or abroad can ever achieve 100 percent effectiveness nor be {mmune to further
evolution. Tha limitations proposed here, however, will prove sufficiently
effective to prevent any significant adverae impact on INTELSAT. If changes in the
U.S. lisitations arc undertaken in the future, moreover, thoae will be accomplished
conaistent with our INTELSAT obligations.

"Predatory Pricing® and Related Concerns

Some have expressed concerns over poasible pricing responaes to competition
by INTELSAT. Price competition, however, benefits conaumers. Price reductions by
an established firm with market power are not alwaya or even usually "predatory,”
much less soclally or economically undesirable. Too rigid or unbending a pricing
standard may discourage price cutting, maintain prices in a market significantly
above competitive levsls, and alao induce entry by less efficlent firms. Too
flexible a standard obviously could permit a firm with substantial market power to
reduce price below actual cost and thus damage or inhibit competition.
Nevertheless, we believe that concerns about possible predatory pricing are

(Cont inued from previous page.)

services it leases from domestic, international and foreign
coamunicetions carziers to tranzmit information for its users which s
not part of a ‘single integrated' data processing service. All
information transmitted must be directly related to the data proceasing
applications or service provided by Control Data and unprocessed
information shall not be allowed through the service betweon user
terminals, either Adirectly or on a store and forward bLaais,
Noncompliance with these rulea and regulations may force Control Data to
diacontinue the users' data processing service.

Cybarnet Reference Manual (cover aheet) (1980, rev.).
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premature. The economic and legal literature provides very 1little evidence
predatory pricing h~+ ever occurred. 56/

INTELSAT's ablility to engage in predatory pricing, in any event, is dependent
in large part on the willingness of the U.S. Government to overlook such conduct or
to fall to take remedial steps if it occurs. Any such assumption, however, is
obviously flawed. If it were shown, for example, that INTELSAT was charging rates
for customized offerings which it could not cost-justify and which woere
significantly injuring u¢.S. competitors, the Government would necessarily
reexanine the restrictions placed on U.S. entrants pursuant to the President's
national interest determination and take appropriate remedial actions.

CONCLUSION .

The applications to establish additional international satellite systems now
pending before the FCC presented four options. The BExacutive could have
reconnended (1) approval, (2) denial of the applications outright, (3) approval of
the applications subject to apecific qualifications, or (4) further study, with
postponement of any decision for an indefinite pericd. The unanimous view among
the meuber agencles represented on the SIG 18 that it would be in the U.S. national
interest to allow new providers of international satellite facilitles, provided
INTELSAT were not exposed to significant economic harm. The President's
deternination reflects this view.

There is sufficient risk of significant advarse economic impact on INTELSAT to
make blanket approval of unrestricted compatition unwise. It would also be
premature to take such a step until the results of cost-based access, new fiber
optic cables, and new INTELSAT services are fully svaluated. Unrestricted entry
could ultimately undermine the economic intejrity of this important international
enterprise, which would be inconsistent with the U.S. national interest.

56/ See, e.g., McGeo, Predatory Price Cutting: The Standard 01l Company Case, 1 J.
Lav & Xcon. 137 (1958); Telser, Cut-Throat Competition and the long Purse, 9 J. Law

& Eoon. 259, 267 (1966). See also Rarkey Photo, Inc. V. Eastman Kodak Co., 603
P.2d 262, 273, 294 (2d Cir. 1979); lortheastern Teleph. Co. V. AT&T, 651 P.2d 76,
93 (22 cir. 1981).
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The case has not been made for flatly disapproving the existing applications.
The new entrants have made a threshold showing that services they propose are not
now available on comparable terms. Limited entry along the lines recommended would
further U.S. international trade interests, promote technological progress, and be
consistent with national defense and security interests as well. Given these
limitations, and the restrictions likely to be placed on any new satellite system
by telecommunications authorities abroad, the risk of any significant adverse
inpact on INTELSAT i3 exceedingly small.

Purther study and resulting delay is unlikely to further the national
interest. Over a year of extensive study snd review by the Executive branch has
already taken place. This review has not resulted in the submission of credible
information supplied by anyone, including INTELSAT and Comsat, which demonstrates
plausible adverse effects. There i3 no basis to assume such information will be
for thcoring,

Satellite systems entail significant lead time. Time is required to secure
the requisite spacecraft, to reach launch agreements, and to secure operating
arrangenents. U.3. regulatory procelures are generally more time consuming than
those abroad, where decisions can sometines be reached and implezented without the
regulatory proceedings and protracted court appeals characteristic of
U.3. regulation. Consultation with INTELSAT i3 also required. Even were the
pending applications approved by the FCC immediately, service would not be
available for some time.

Government should not stifle private entrepreneurial initiatives absent sound
and compelling public policy reasons. Such initiatives should not be discouraged
vhen the services proposed could prove of value to customers, improve their
productivity and efficlency, and thus enable American firms to competn more
effectively both at home and abroad. The public policy case for continuing the
status quo and flatly prohibiting additional international satellite systeas is
veak. Simply the pendency of U.S. applications has caused INTELSAT to accelerate
plans for special business-oriented services and has precipitated a beneficial
review of competitive conditions in the international satellite field generally.
Purther study and inavitable delay are unlikely to yisld public dividends
commonsurate with the economic costs impoced.

o MG:YB
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It is the view of ths Executive branch that the national intersst will be
furthered by approving additional international comminications satsllite systens
subject to 1limitations designed to minimize adverss effects on INTELSAT.
Specifically, additional systeas should be restricted to providing services
through the sals or long-term lease of transponders or space segment capacity for
communications not intsrconnected with public-switched message nstworks (except
for emergency restoration service). Consultation must be undsrtaken with INTELSAT
pursuant to Article XIV(d) of the Definitive Agraement.

ERIC
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APPENOIX A

THE WHITE HOUSE
WASHINGTON

November 28, 1984

Presidential Determination
No. 85-2

MEMORANDUM FOR THE SECRETARY OF STATE
THE SECRETARY OF COMMERCE

By virtue of the authority vested in me by the Constitution
and statutes of the United States, including Sections 102(d)
and 201(a) of the Communications Satellite act of 1962, as
adended (47 U.S.C. 701(d), 721(a)), I hereby determine that
separate international communications satellite systems are
required in the national interest. The United States, in
order to meet its obligations under the Agreement Establishing
the International Telecommunications Satellite Organization
(INTELSAT) (TIAS 7532), shall consult with INTELSAT regarding
such separate systems as are authorized by the Federal
Communications Commission. You are directed jointly to inform
the Federal Communications Commission of criteria necessary to
ensure the United States meets its international obligations,
and to further its telecommunications and foreign policy
interests.

This determination shall be published in the Federal Register.

Qw@'ﬁ”

Q N LBS
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Wishiagton, D.C. 20230

s

L %\ THE SECRETARY OF COMMERCE
§

\'m.o" .

November 30, 1984

Eunorable George P. Shultz
Sacretary of State
Washington, D.C. 20520

Deaxr George,

There are two matters regarding the President's determination

on new international satellite systems that need to be clarified.
First, the white House has directed our departments to examine
the scope of INTELSAT’s pricing flexibility. Second, our position
on the related issue of direct access to INTELSAT should be made
clear.

The executive agreement establishing INTELSAT generally requires
uniform pricing for each service. Prices on heavily trafficked
routes may now exceed costs while those on thin routes may be
below costs. It is not clear whether INTELSAT could vaxy its
prices under the agreement. I£ INTELSAT's prices on busy routes
are artificially inflated, inefficient entry by new systens may
be induced. INTELSAT should have pricing flexibility when con-
fronted with actual or potential competition as long as the
prices it charges cover its costs.

A related issue is direct, cost-based access to the INTELSAT

space segment. Allowing users and carriers in addition to Comsat
the option to deal with INTELSAT directly for compstitive services
would foster competition based on superior efficiency and foresight
and tend to deter entry by inefficient systems.

We should express clear Positions on these two important points
in the £iling we will soon be submitting jointly to the Federal
Communications Commission. I have asked Dave Markey to work with
Bill Schneider to ensure this is done.

. Sincerely,

: v/

Secretary of Commerce

cc: Chairman Mark Fowler

-
o
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THE SECRETARY OF STATC 41284

WASHINGTON

December 20, 1984

Dear Macs

Thank you for your letter of November 30 relating to
the Prseidsnt’s determination on international satellite
aystens separats from INTELSAT. Your understanding
conforns with oure that the White Houee le interested in
having us examiné ths lesues of pricing flexibility in
INTELSAT and diract access to IRTELSAT by usere other
than COMBAT.

¥s have recsived, and are reviewing, the draft paper
preparad by NTIA which might be sent jointly to the FCC.

The Office of the Coordinator for Internatiomal
Coumunication and Information Policy, together with
othera concsrned with tho iseue, are working with your
staff on thsee and additional issues emanating from the
Presidential dAstsrmination.

.

8incerely youre,

| Foge

George P. Shult:z

The Honorable
Malcolu Baldrige,
Sscretary of Commarce.

cct Chairman Mark Fowler
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APPENDIA B

~ | THE SECRETARY OF COMMERCE
/ Wasnagten OC 20230
(Y 4

Honorable Matrk S. Fouler Novenber 28, 1984
Chairsan

Federal Communications Commisaion

Washington, D. C. 20554

Dear Mr. Chairmant

The Preaident has determined that separate intermnastionsl comsunications eatallite
syatems are required in the national intereat. He hss also directed that ve
inform the Federal Communications Cosmiasion of criteria neceseary to ensute the
United Statee meeta its internationsal obligationa aand to further ite telecowmunica~
tions and {.c81gu policy Intereste. Prior tc finsl suthorizaticn by the Cosaiesion
of any ayetems, to asaure that ths Unitad Stetes maete ita cdligaticas es e Party
to the Agreement Istablishing ths International Telecosmunicationa Sataellite
Organization (INTILSAT) (TIAS 7332):

(1) sach system s to be restricted to providing servicas through the aale
or long-tera leass sf transpondere or spsce segient capacity for cosmunica-
tions not intarconnected with public~svitched massage networks (except for
emergancy restoratica service); and,

(2) one or more foreign authoritiee atra to suthoriza use of wach syaten
and entar into consultaticn procadutaa with tha United Statea Party undar
Article XIV(4) of the INTELSAT Agreement to eneure tachnical compatibility
and to avoid aignificant aconomic harm.

The President's determination, .ita conditiona, and these criteris ara preaised
on our reviev of the fasuea prompted by the applicationa nov bafore the
Cosmiasion. If propoasla substantially diffarent are forthcoming, further
Executive Braach reviev may be required.
Ths Commisaion should afford intereated parties as opportunity to submit tinely
comments on the pending applicaticne in viev of theee Executive Branch recomenda-
tiona.
A memotandum of lav concerning Articla XIV of the INTELSAT Agteement fe enciceed.
Sincerely,
J
Loy P D™ T, Cthorye

Sectetary of State Secretarv of Commerce

Encloaure

ERI
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United States Depariment of State

The Lezel Adviser
Washington, D.C. 20520

MEMORANDUM OF LAW

The Orion Satellite Corporation and International
Satellite, Inc. Applications for International
satellite Communication Facilities

BACKGROUND AND QUESTION PRESENTED

The Orion Satellite Corporation (Orion) and International
Satellite, Inc. have applied to the FCC for authority to
provide privately owned international satellite connunications
facilities to customers on a commercial basiz. Orion argues
that its system, which would sell or lease transponders to
major business users on both sides of the Atlantic, is subject
to coordination with INTELSAT only for technical compatibility
with the INTELSAT system. The essence of its argument is that
it does not propose comnmon carrier services and only such
services are °public international telecommunications services®
vhich require cocrdination with INTELSAT for avoidance of
significant econonic harm as well. Although International
Satellite, Inc. (ISI) argues that its system will not cause
significant economic harm to INTELSAT, it does not explicitly
concede that its system is subject to coordination under
Article XIv(d) of the INTELSAT Agreement..

These applications present the following threshhold legal
question under the INTELSAT Agreement of 1971, TIAS 7532:

Do the Orion and ISI proposals involve the use of
non-INTZLSAT space segnent facilities for international
*public telecommunications services” within the meaning of
Article XIv(d), requiring coordination with INTELSAT for
both technical compatibility and the avoidance of
significant economic harm, or do they propose "specialized
teleconmunications services®” under Article XIV(e} which
require coordination fur only technical compat ibility?

SUMKARY

While the issue is not ftee from doubt, the sounder view
appears to be that Orion and ISI would provide public inter-
national satellite telecommunications services within the

ERI
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neaning of the INTELSAT Agreement. A non-profit satellite
systen to be used for in-house international telecommunications
by the owner might not involve public services, but neither
Orion nor 1SI is proposing such a system. Nor would their
proposals seen to fall within the intended scope of
*specialized services®, the other category of services
tequiring only technical coordination with INTELSAT. Thus the
United States may authorize Orion and ISI consistently with its
obligations under the INTELSAT agreement if they are
coordinated under Article XIv(d) for technical compatibility
and to avoid significant ecomonic harm to INTELSAT.

A contrary reading would pernit any INTELSAT party to
authorize a commercial non~INTELSAT satellite system for inter-~
national telecommunications services despite serious
anticipated economic harm to INTELSAT, Provided all
transponders wvere dedicated to users by lease or sale. This
would undermine the basic purpose of INTELSAT: to maintain a

single global commercial telecommunications satellite system to
provide worldwide expanded public telecommunications services.

ANALYSIS

1. Authorization of a space segment to provide public
international telecommunications gervices requires
technical and economic harm coordination with INTELSAT.
Under the definitive INTELSAT arrangements, the United
States has an obligation, set out in the Agreement's preanble
and made operative by Article X1V, to help maintain a single
global commercial international telecommunications systen as
part of an improved global telecommunications network. The
obligations extend to what is defined in the Agreenent as the
*space segment® of INTELSAT. This includes the rfatellites and

related facilities and equipment which are required to support
the operation of the satellites.

While available for other purposes, the INTELSAT Agreenent
contemplates use of the INTELSAT space segment essentially for
international public teleconmunications. It expressly pernits
parties to use non-INTELSAT Space segnment facilities to provide
public domestic services {Article xIv(c)) or specialized
services [Article XIV{e)) after coordination with INTELSAT
solely for technical compatibility. The use of non=-INTELSAT
space segment for international public teleconmunications
services [Article XIV{(a)) is contemplated after consulation
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with INTELSAT to ensure technical compatibility and to
determine that the services will not cause significant econonic
harm to the INTELSAT system. Article XIV(g) totally excepts
non-INTELSAT space segnent facilities used solely for national
security purposes. The XIV(d) and (e} provisions are the crux
of the issue.

The coordination requirements of Article XIV are a key
element of the general obligation of INTELSAT members to help
raintain INTELSAT as a single global telecommunications
network. The INTELSAT Agreement negotiating history shows that
Article XIV was a compromise between the desire of certain
European countries, led by France, that the Adreement allow for
possible "regional® satellite systems, and the desire of the
Unites States that other international satellite systems be
precluded. France, in fact, proposed that INTELSAT be only a
federation of regional systems. Several definitions of what
would constitute a regional system were put forward, but none
was adopted in the final text. It appears that the negotiators
felt that the economic harm test incorprated in Article XIv({d)
for international public telecomnunication services made a
definition unnecessary.

2. "Public telecommunications services® ure not limited to
"common carrier services®.

The INTELSAT Agreement, Article I(k), defines public
telecommunications services as follows:
*Public telecommunication services® means fixed or mobile
public telecommunication services which can be provided by
satellite and which are available for use by the public,
such as telephony, telegraphy, telex, facsinile, data
transnission, transmission of radio and television programs
between approved earth stations having access to the
INTELSAT space segment for further transmission to the
public, and leased circuits for any of thése purposes; but
excluding those mobile services of a type not provided
under the Interim.Agreement and the Special Agreement prior
to the opening for signature of this Agreement, which are
provided through mobile stations operating directly to a
satellite which is designed, in whole or in part, to
provide services relating to the safety or flight control
of aircraft or to aviation or maritime radio navigation.

The applicable rules of international law governing the

interpretation of international agreements do not sustain the
view that the term "public telecommunications services® neauns
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only services analogous to those considered “"common carrier® in
United States telecommunications law. In interpreting an
international agreement, the general rule is that the terrs of
the agreenent will be given their ordinary meaning in the
context of the entire agreement and in light of its object and
purpose, unless it can be established that the parties intended
a special neaning to attach. The rules call for taking into
account as well, inter alia, any subsequent practice in the
application of the treaty. Secondary sources of interpretation
can be resorted to in order to confirm the resulting
interpretation or to resolve ambiguities. These secondary
sources include the agreement's preparatory work and the
circumstances of itx conclusion. The purpose of all the rules
is to establish the agreed intent of the parties, as reflected
in the text. (See the vienna Convention on the Law of
Treaties, Articles 31 and 32, which the United States accepts
as a generally accurate statement of the applicable
international law on the interpretation of internxtional
agreenents. )

Applying these rules, wve note first that, while it was
certainly contemplatad that access in the United States to the
INTELSAT space segment would be nade through common carriers,
there is nothing in the text of the INTELSAT Agreement which
links or limits the concept of ®available to the public® in the
definition of ®pubiic telecommunications services® to the
concept of common carriage, which is essentially a United
States domestic regulatory concept. Nor is there anything in
the text which links or limits that con~ept to the analogous
term *public correspondence®; used in the ITU Radio
Regulations, where it is defined as: ‘any telecommunication
which the officez and stations must, by reasons of their being
at the disposal of the public, accept for transmission.® Radio
Regulations, Chapter I, Article 1, Section 5.1.

The text of the INTELSAT definition appears to be largely
self-contained and susceptible of a reasonable meaning in
context without resorting to the special meaning given the tern
in the regulatory framework of one of the participants or in a
different agreement which defines an analogous term for a
different object and purpose. Article I(k) defines ®public
international teleconmunications services® by reference to
types of services, ¢.g., telephony and teleguph{, which were
services to which the public had access at the tine of the
INTELSAT negotiations. It appears to use the phrase "available
for use by the public™ to make clear that new teleconunications
services which satellites could provide would fall under the

Q

RIC

Aruitoxt provided by Eic:



ERI

Aruitoxt provided by Eic:

69

INTELSAT mandate as they came into public use. This
construction of the phrase “available fb. use by the public*
appears to be in accord with INTELSAT's practice in
interpreting the concept of public teleccmmunications services

over the years.

The definition itself appears to contemplate expressly that
such services will be considered "public® even when offered via
the leasing of a circuit by INTELSAT through one of its
members. There is no requiroment that the lease be only to a
common carrier rather than an entity or small group of entities
for their own communications needs.

The strongest argument for the interpretation put forth by
Orion is that the concept *public telecommunications® and the
analagous term "public correspondence® were in use at the time
of the INTELSAT nedotiations in both the U.S. donestic
telecomnmunications field and in the ITU Radio Regulations, a
broad nultilateral telecommunications instrument with which all
the participants in the INTELSAT negotiations were familiar,

In both those settings it denoted, inter alia, availability to
the public at large, not just selected customers, a key element
of common carriage. However, that fact does not appear to be
sufficient to establish legally that the parties to the
INTELSAT Adreement intended to so link and limit it, in light
of a number of factors:

First, there are many different definitions of *publice.

Second, within the telecommunications authorities ang
adninistrations of most of the participants in the INTELSAT
negotiations, provision of circuits dedicated to one user's own
communications are considered part of the public network, and
wholly "private® system are not a feature.

Third, the practice of the parties in the application of
the INTELSAT Agreement includes the authorization of circuits
dedicated to direct use by an end user, not merely circuits for
use by a carrier offering telecommunications services to the
public at large,

Fourth, it has not been U.S., practice under the INTELSAT
Agreenent to equate "public® with "common carrier®. The FCC
has held entities purchasing transponders not to be comon
carriers, yet the services they provided have been coordinated
with INTELSAT as domestic public telecommunications services
under Article Xiv{e).
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rifth, the concept of common carriage, as it existed in the
United States at the time of the INTELSAT Agreement, is itself
shifting as formerly regulated services are deregulated and new
services come on stream in a deregulatory climate. Por
exanple, in the Computer II decision, the FCC decided to
forebear from regulating computer processing type services
which, nevertheless, are services offered to the public and are
not "private® services.

Finally, the theory that "public international
telecomnunications services® under the INTELSAT Agreement do
not include the provision of a space segment on a commezcial
basiz to usars who own or lease individual transponders on the
satellite would allow any INTELSAT member to authorize the
establishment of such a space segment even if it were to do
sSignificant economic harm to INTELSAT. This would appear to
Tun counter to the object and purpose of the Agreement, the
maintenance of a “single global commercial satellite
telecomnunications system," to provide the space segment
required for expanded “international public telecommunications
services of high quality and reliability to be available...to
all(a§eas of the world.” [Preamble, Article III and Article
XIvia)l.

The Orion application cites INTELSAT's non-discrimination
provision as an indication that *public telecommunications
service® under INTELSAT means common carrier service. However,
the "non-discriminz fon" clause cited by Orion, which occurs in
the Preamble to the INTELSAT Agreement, clearly refers to the
requirenent of the Agreement that services be available on a
non-discriminatory basis to the nations, large and small,
developed and developing, who are members of INTELSAT. This is
consistent with the non-discrimination policy in the
communications Satellite Act. It does not refer to a
requirenent that INTELSAT be restricted to services nade
available to all members of the potential user public in
participating states on a non-discriminatory basis.

3, Although a private non-commercial space segment might
not Tequire econhomic harm coordination with INTELSAT, the
proposals are not for such service.

There is no indication that the development of purely
private space teleconmunications systens was considered by the
negotiators of the INTELSAT Acreement or that such limited
satellite systems would, in any event, be likely to cauge
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signifcant economic harm. Neverthelcss, from the INTELSAT
Agreenent's Article 1(k) reference to leased circuits and the
overall object and purpose of INTELSAT as a single ®commercial®
teleconnunication system, one might logically infer that the
INTELSAT Adreement does not require economic harm coordination
for a privately-owned satellite system in which all the
capacity is dedicated to the communications needs of its

owner. However, the proposals do not involve a privately-owned
satellite for exclusive owner use.

While not necessarily dispositive of the INTELSAT
interpretation issue, neither Orion nor ISI proposes a
genuinely private facility even in U.S. regulatory terns. The
PCC's regulations on private radio systens are found in 47 CrFR
Part 90. The services nost analogous to those proposed to be
provided by Orion and ISI are found in Subpart D, Industrial
Radio Services. These are services whick have been established
by companies to satisfy their own communications needs. For
example, a pipeline transmission company has been permitted to
establish a private communications system to serve itself along
its right of way. The Commission's regulations (Subpart M)
pezmit companies operating these private systems to provide
services to others, or permit any person to provide private
services to any person eligible for licensing under Subpart D.
However, the Subpart M regulations permit the arrangements only
on a "not-for-profit, cost-shared basis.® Both Orion and 1SI
intend to sell or lease satellite transponders, and to maintain
satellite control centers and furnish telemetry, tracking, and
control functions for a profit. Neither Orion nor ISI will
therefore be a private system as those systems are defined in
the FCC regulations.

4. The proposals are not for the type of services which
the 'specIaEIzea services® category, rfequiring no econonic

harm coordination, was intended to include.

The INTELSAT Adreement, Article I(1l), defines ®specialized
teleconmunications services® as:

teleconmunications services which can be provided by
satellite, other than those defined in paragraph (k) of
this Article [°public telecommunications services®],
including, but not limited to, radio navigation services,
broadcasting satellite services for reception by the
general public, space research services, meteorological
services, and earth resource services.
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While the category of °specialized services® might be a
catch-all to assure that any service which is not a public
service would, nevertheless, be technically coordinated with
INTELSAT under Article XIV(e), the drafters had certain kindy
of exceptions in mind for its principal content., The
negotiating history of the INTELSAT Agreement gives clear
guidance that ®specialized® as opposed to "public® services
were intended to comprise principally those services, excluding
generalized telecommunications, under the direct control of
governments as a matter of special national policy (such as
direct broadcasting) or services provided by governmental or
inter-governmental entities incident 'to their functions, The
negotiators intended to permit members and intergovernmental
organizations full freedom to provide such services outside of
and without regard to the economic well-being of INTELSAT.
WNumerous references in the negotiating history indicate that,
before INTELSAT undertakes specialized services, it should
consult with the U.R, specialized agencies already involved in
providing such services, such as the International Civil
Aviation Organization (ICAO) or. the International Maritire
Consultative Organization (IMCO).

The data and 7V services that Orion and ISI propose to
offer are not specialized services within the sense of that
tera as used in the INTELSAT Agreement.

CONCLUSION

While the iasue is not free from doubt, the proposals would
appear to contemplate proviaing public internai‘onal
telecommunications and require coordination with INTELSAT both
to avoid economic harm and for technical compatibility.

%”M(@‘z

Davis R. RoBinson

L/EB:LH:111/21/83
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BEPORE THE ro¢ S4-632
PIDERAL CONURICATIONS COMNISSION 35383
Washington, D. C. 20554

In the matter of
Establishment of Satellite Systems

Providing Internationzl Camuni-
catims

CC Docket No, 84-1299

LI OF INCUTEY D PAOROSED NMILRBKING
Mopted:Decesber 19, 1984 Relsased: January 4, 1985
By the Commision:

1. Notice is hereby given pursuant to Section &3 of the
Cammunications Act of 1934, as amended, 47 U.5.C. § 403 (1334), Section
£53(b) of the Administrative Procedure Act, 5 U.5.C. § 553(b) (1934), and
sectins 1.412 and 1,430 of the Comnission's Rules and Regulations, 47
C.7.R. §§ 1.412, 1.430 (1984), of the initiation of an inquiry and
proposed rulemaking regarding the construction and operation of satellite
systane providing international services. The pupose of this notice is to
solicit data and analyses regarding issues that have arisen in connection
with the filing of a series of applications for authority to establish
camnications satellites that would provide international services, and
to chtain comments on the recent executive branch decision that such systens
are "required in the national interest® subject to certain limitations.

2. These applications are those filed by the Orion Satellite
Corporation ("Orion®), Pile No, C55-83-002-F, on March 11, 198, by
Intermational Satellite, Inc. ("I5I"), Pile Nos. C86-83-004P(LA),
I-p-C-83-073, on August 12, 188; by RCA Anerican Comsunications, Inc.
(*RCA"), Pile No. I~T-C-84-085, on February 13, 1984 by Cygnus Satellite
Corporation ("Cygnus®), Ple Ko, C55-84-002-P(LA), on March 7, 1984; and
by Pan Anerican Satellite Cinoution (*PanAnSat"), File No.
C5S~84~004-P (LA), on My 31, 1984,

1 Systematics Gensral Corporation ("Systematics®) filed two applicatioms
to construct, launch, and operate satellite systems providin
international services (File Mos, C85- 5P EA),
on June 12, 198, . Systematics £filed a motion to withdraw both
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3. __zmunications Satellite Corporation ("Camsat”) has filed petitions
:&2:13' sach of the applications 1isted above. Several other partiss have
comments,

4. On Aprdd 6, 198, the Deportment of State and the Department of
Cmeerce sent a joint letter regarding the Orion application to the
Camission requesting that the Commission refrain from taking any final
acticn on the agplication until such tine as an executive branch group could
teview and study the application's ct on the national interest and
foreign policy of the United States. On Au?unt 26, 1983, following
the £iling of ISI's application, the Department of Comserce sant a lstter
to the Commission vhich again requested that the Cormission not take any
final action on the applications. 3 The latter stated that the 8ling
of a second application for international satellite sarvices raised new
?&dd'::ations which would have to be included in the executive branch

Y&iS.

S. On November 28, 1984, President Reagan signed a presidential
determination that alternative satellite systems vere “required in the

—————

appucatio:s 012 sﬁl{h 27, 1984.dm0ndu delegated authority, ttl:‘
Compaission dimm e applications without prejudice by latter da
August 6, 1984 pursuant to § 1.748(a) of the mhmx'l Rulss and
mguhticn" 47 C.P.R. § 1,740 (.) (19“)0

In addition, western Union Telegraph Co. requested, and vas
granted, a waiver to spend additional monsy to modify its previcualy
authorized WESTAR VI-S donestic satellite (File No, 1144-DSS-P/LA-84)
to allow 6 transponders to provide coverage of Central and South
Mnerica. Letter from Chief, Donestic Pacilities Division, Common
Carrier Bureau, to Robert N. ureen, Associate Counsel, Wastern Union
Telegraph Capany Quly 20, 1984).

2 letter trom David J. Markey, Assistant Secretary -~ Designate for
Comnunications and Infornation, and Diana Lady Dougan, Coordinatoc,
International Communications and Information Policy, to the Chairran
of the Pederal Cormunicatins Comission (pril 6, 1983).

3 Letter trom David J. Markey, Assistant Secretary -~ Designate for
Communications and Information, to the Chairman of the Pederal
Communications Cammission (ugust 25, 1563).
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national interest® within the meaning of §§ 102(d) and 201(a) of the
Camnications Satellite Act. The President'’s determination states thst
the United States shall consult with Intelsat regarding such systems "as
are authorized by the Pedera) Camumications Camisgion.* The detemmination
is included as Attachment A to this Noticet At the direction of the
President, thc Department of State and Department of Commerce Jjointly
informed the Commission, by letter, of the President's decision and the
criteria necessary to ensure that the United States mests its internatiomal
cblications and to further U.5. telecommunications and foreign policy
interests.4 A copy of the State/Commerce letter appears as Attachment B to
this Notice * The lstter Proposes that two restrictions be dsposed on the
alternative systems prior to final authocization by the Commission:

(1) each system is to be restricted to providing services through
the pale or long-term lease of transponders or space segment capacity for
cammications not interconnected with public-switched message networks
{except for emergency restoration service}; and,

(2) one or more foreign authorities are to authorize use of each
system and enter into consultation Procedures with the United States Party
under Article XIV(d) of the Intelsat Agreement to ensure technical
capatibility and to avoid significant econauic ham.

6. The executive branch has indicated that an executive branch report
Jdetailing the grounds for its action may be submitted as a part of this
proceeding, Interested parties will have an opportunity to reply to any
such submission.

1. Dackgrogmd

7. Orion's proposed system would consist of two in-orbit sztellites
and one ground spare, with each satellite having 22 transponders providing
36 Hiz of useable bandwidth per transponder. The satellites’ signals would
cover the eastern portion of North America and the western portion of Purope
and would transmit and receive in the 11/14 GHz frequency bands. The
proposed satellites would be designed to provide video, datar and audio
services using digital and analcg modulation techniques. %he video services
would consist of both full-frame, full-apeed video for television
programning , and compressed, teleconferencing capabilities. Each
satetlite's capacity would exceed the equivalent of 20,000 voice-grade
half-circuits, 22 full rate video signals, or 1.4 Gbps of data signals.

4 Letter from George P, Shultz, Becretsry of State, and Malcolnm
Baldridge, Secretary of Comerce, to Murk 5. Fowler, Chairzen, Pederal
Communications Commission (Novetber 28, 1984).

*
Attachments A and B may be found as Appendix A and B at the end of "W hite
Paper on New International Satellita 3ystems preceding this FCC notice.
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Orion states i its application that it would not operate as s common
carrier because it would sell or lesse, over the life of the satellite,
transponder capacity on s non-tariffed bsais to users on either side of the

8. ISI's proposed system would conslst of two in-orbit satellites and
one ground spare, vith each satellite hsving 32 recoive and tranmmit
(over 32 transponders) Providing 54 MEx of usecble bandwidth per
channel. The satellites' signals would cover the contiguocus 48 United
States (CONUS) and the western of Rurope as far as the Adziatic Sea.
The proposed system would tranmnit and receive in the 11-12/14 Gis t:.ﬁulncy
bands, The satellites would be designed to provide video, aundio, data
ssrvices using both digital and analog modulation techniques. The video
services would consist of both high-speed and slow-scan video
teleconferencing and, along with the audio ssrvices, would encoxpass every
kind of telavision and radio programming currently available in the United
States and Eurcpe., The data services would include TWX/telax, newswires,
facsinile, and electronic msil. ISI statas in its application that it would
use a portion of its capacity to provide serxvices on a tariffed common
carrier basis. ISI would sell or ledse the remainder of its capacity in the
ssme xanner as that peopossd by Orion.

9. Cygnus® proposed system would consist of two in-orbit satellites
and cne ground spare, with esch satellite having 16 transponders peoviding
54 Miz of useable bandwidth per transponder. The satellites' signals would
cover CONUS and the western portion of Burcpe, The system also would have
a spot beam which would provide service to Puerto Rico, the U.5. Virgin
Islands, the Caribbean Basin, and portions of Central Mmerica, The syste
would operate in the 11-12/14 GHz frequency bands and be able to cperste
with a variety of earth ststions including the inexpensive "micro” earth
staticns (e.g., roof-top antennas) ss well as the larger "mini® and “main”
earth stations. 5  The satellites would be dssigned to provide digital
commmnications services including video teleconferencing, high-speed
facsinile, computer-to-computer cosmunications, resicte printing, telstext,
videotext, and data collaction and distribution services. Cygnus statas in
its application that it would offer all of its transmission capacity ona
nan-coomon carrier bards through long-term laapes or tranmponder sales,

B ]

5 Mini earth stations ganerally have antennas ranging in mze fram 2 to
4.5 maters. Main esrth stations have antennas that are larger thmn
4.5 meters. Sas Cygnus Satellite Corporation application, Plle No.
CSS-84-002-P(LA), at 8.
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10. PanAaSat's propossd system would consist of cne in-ocbit mtellite
and one ground spars. Tvelve of the satellite's 36 transponders would be
usd for international treffic between North and South America, The
reaining 24 would be used for domestic service in South America. The
tvelve international transponders would have 72 Miz of usechle bandwidth
per transponder and would be used to provide links betwaen New Yook, Mmi,
the South American continent, and parts of Central Americs, the Caribbemn,
and the Iberian pennisula. The system would uplink at 6.4-6.9 GHz and
domnlink et 10.7-11.2 GHz. The sat would be designad to peovide video
and audio distribution services: specifically, distribution of telsvision
and radio programs from entities such as television metworks, motion picture
studios, cable systems, and nevs and wire services. PanfaSat proposss in
ita application to offer its tzansponder capacity on a non-commn carrisc
basis for sale or M ..g-tem lease to both U.5. and foreign customers.

11. RCA's proposed system would consist of six transponders on its
pPreviounly-authorized SATCOM VI domestic satellite, 6 The satellite
would operate in the 4/6 GHz frequency band and have 36 Miz of useable
bandwidth per transponder capable of covering CONUS and portions of Rurope
and Afrira. The six transponders would be aveiiable for either domestic
or internationel service beceuse the satellite would be equipped with
transfer components capable of switching the transponders' sexvice areas to
accommodate either service. The transponders would be used for video
distribution, teleconferencing, privete leased voice, and low-speed and
mediun-speed data communicetions. RCA states in its application that it
would provide its services on e tariffed, comon carrier basis, but it aleo
states that it would make whole transponders evailable for custamers with
hich capacity needs.

12. Thess applications are the first to be filed with the Commiszion
that propose to construct: launche and cperate satellite systems of
intern.tional service, other than those filed by Comsat as the U.5.
Signatory to the International Telecommunications Satellite Organization
(*Intelsat®). The applications: and the comments and petitions that have
been £iled 4n response to them. raise & veriety of lagal, foreign policy,
econamic, trade, and technical issues which the Commission Previously bas
had no occasion to address. The overarching issue Presented by the
applications is whether the public interest will be served by granting them.
To resolve this issue, the Commission must consider a question of
fundamental U.S. policy: namely: the extent to which United Stetes
telecommunications users should be required to use Intelsat exclusively to

6  RCA American Conmunications, Inc., Mimeo No. 33200, released August 4,
a98.
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mest their tuture international consunication satellite needs. Qur concern
in disposing of the applications w:.l be to develop a policy which will
assure that U.S. needs are met in the fArture,

13. The Communications Satellite Act of 1962, 47 U.8.C. 55§ 701-744
(1964), is one of the prinery expressions of United States' policy on
international commercial satellite systems. The Act's stated tﬁrpons are:
(1) te promote the establishmant of a commercial cosmmicatins mtellite
system in order to serve the needs of all countries and to improve the
global communications network? and (2) to contribute to world peace and
Understanding by establishing a system, through the coopera of all
comtries, that benefits the economically less developed countries as well
as the econonically developed countries. 47 U.5.C. §701(a) and &), The
Act provides that the United Stateswill participate in the organization
and operation of such a satellite systen through a private corporation
formed under the Satellite Act and subject to government oversight. 47
U.8.C. § 701(c). In addition, the Act states that additional satellite
systems are not precluded, if theé systems are necessary to neet unique
%wegm;n;oall( g)eeds or are othervise required in the national interest. 47
nSn L] L]

14. The global communications Satellite system envisioned by the
Satéllite Act is owned and operated by Intelsat, an independent
self-supporting organization cowprissd of 109 member contries. The tnited
States' signatory to Intelsat is Comsat, a private corporation created
pwsuant to the Satellite Act. The definitive arrangements which
establish Intelsat consist of tvo separate internaticnal agreeents v
set cut the duties and obligations of the participating goverrments and of
the actual investors and participants in Intelsat. These Arrangements
became effective in 1573, although Intelsat has been operaticnal since 1964.
Since its birth in 1964, Intelsat has grown :lfldly. repocting $315 million
én tggg re_yenues for 1932 and Projecting $391 million in total revenues

or .

15, The Intelsat global satellite system is carposed of a apace ssgant
and a ground segment. The space segment consists of comxunications
satellites and related equiment nacesmary to cperate thuse satallites, all
of which is owned by Intelsat. The ground segment connlst:s of various earth
stations, located throughout the glebe, which tranmeit and receive signals
from Intelsat satellites, The earth stations gener are owned and
operated by the telecommunications sntitiss of the cantries in which they
are located. The Intelsat global aystem. as Of July, 1984, consists of 15

N

7  Intelsat, 1983 Annual Report 28 1983).
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oatallites in geostationary orbit. 8 The system hed 410 earth stationa in
1982, and Intelsat projected that 652 earth stations would be cperating in
the system by the end of 1343,

16. The purpose of this procesding is to obtain data and analysas
uguding the possible effects of establishing ntomuu international
cammnications satellite systems. Througn this Notice, we ek inforwation
that vill assist us in resolving a number of issues raised by the
applications. In the following discussion, we will cutline the izsues upon
which we are requesting comment. We expect the ses, recamendaticns,
and positions of coumenting parties to be supportad by specific information
and d&ata. Unsupported assumptions and conclusory statsmenta will receive
mach weight as they merit.

Il _legal (xmues

A._Congistency with Cazmnications Satellite Act of 1962

17. The Connission :.*s previously found that § 102(d) of the
Camnications Satellite Act of 1962 contexplatus the establigshment of
international satellite systeus, in addition to the Intelsat global system,
when necessary to meet U.5. needs or to respond to changing satellite
technology. 10°  Section 102(d) provides as follows:

It is not the intent of Congress by this
chapter to precliude the use of the
communications satellite systmn for domestic
communication services where congistent with
the provision of this chapter

the creation of additional copmmications
satellite systens, if required to mdet unique

8  Intelcat Document, "Intelsat Satellites in Orbit: Tectnical Staf
the month of July 1984, Addendum No. I to BG-60~-8E Wmlt 15, 1984)
(avauablei- in Public Reference Room (533), Pederal Communications
Commission

9 Intelsat, 1983 Annual Report 15 (1583).

10 Transborder Satellite Video Services, 88 ICC a4 258, 273 (1%41).
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governmental needs Or if otharwise required
in the pationa) interest.

47 U.S.C.§ 701(d) (emphasis added). In addition, in language almost
identical to that of of Section 102(d), Congress provided in § 201G} (S) of
the Act that the President shall "take all necessary steps to insure tha
availability and appropriate utilization of the comeunications satellite
system for genersl governmental purposes except where 2 separate
camnications satellite system is required to meet unique governmental
needs, or im othervige requirad in the national interest.® 47 U.5.C. § 721
(a) (6) (emphasis added).

18, The applicaticns before us, therefore, raise issuzs r the
factors we should consider in determining when the "national interest®
standard Of these statutory sections has been met. In opposing the
apolications, Comsat has argued that the clause "<equired in the national
interest” creates a high threshold standard which must be satisfied before
the applicationa can be :iranted. Cousat aintaine that the Commission’s
Transworder Decisions 11 and the views of the ezacutive branch on the
transborder applications 12 set forth the showing rcuuired of the
applicants to satisfy the national interest standard, Const argues that
the applications fail to make that showing, In contrast, tha applicants
generally maintain that the national interest standard is satisfied by the
variety of benefits that they belisve will result from authorization of

11 Transborder Satellite Video Scivices, 88 FCC 2 258 (1981) (Txansharder
I). Ses 2150 Satellite Business Systems, 88 PCC 23 195 (1%81), and
Mnerican Satellite Company, 88 FCC 23 128 (1982), Eastern Microvave,
Inc., File Nos, I-P-C-81-049, at al., Mimeo No. 2617, reicased March
1, 198 (Transhorder II)7 American Telephone and Telegraph Corpany.
File Nos., I-P-C~8-048, et al., Mimeo No, 6119, releared August 26,
1983 (Trapshorder 1IT); Bonnevills Satellite Corp., £t al., Fils Nos.
I-T-C-83-148, ot al., Mimeo No. 1554, released Decexber 29, 198
(Transbordsr 1V)j Hestern Union Telegraph Compary, at al., File Nos,
I-T~C~83-068, ot 2l., Mimeo Nv, 3286, released April 4, 1584
( ); Eastern Microwsve, Inc., at al., File Nos,
I-T-C-84-095, at al., Mimeo No. 6425, released September 11, 1964
(Transhorder YX)

12 latter trom the James L. Buckley, Under Secretary of State for Security
Assistance, Science and Technology, to Mark §. Powler, Chiirman,
Federal Communications Commission (July 23, 15&),

Transborder Satellite Video Services, 88 PCC 2d 258, 287 (541).
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altemative satellite systems, e.g., lowver rates, new services, nev markets
for U.S. services and products, and a better U.5. defanse.

19, As we noted in paragradh 5, supra, President Meagan has signed

& residential deternination that alternative ntomu Stens are

*required in the national interest® within the meaning of §§ 102 () and
201 (a) of the Comxunications Satellite Act. The executive branch's -
datermination reflects its rience with, and foc, foc
palicy and international trade issms. ‘The Coamission rscognims that it
appeopciate to defer to the uccuuvo branch on such issues. A the r==e
time, our analysis of the "national interest® under the Communications
Satellite Act must-also include conaideration of telecomsmnications poucy
issues. In addition, the Communications Act assigns responaibility to
Carmission for determining where tho ulti.nto public mu:nt nu
telecamaunicaticns policy. 20 o d to
conmider factors in addition to _'ﬂ.'(.':!ﬁ!" to
assess whether tho national Interest would b : t!

;_m,hdeﬂo Invite comments on the -uuit!.mn
factors, if any, we should con r in determining whether a grant of tie
applications before us would be in the national interest vmh the meaning
of Section 102(d). We ask that camments consider the purpose and cbjectives
of the Batellite Act in the context of the davelopment of telscoxmmications
technology and the communications ntonite industry since enactment.
Camenters should idontify specifically any maretplace trends or structural
features which we should take into account when we interpret the statute.
Caments should also address whether the criteria identified in the
Trnsborder decisions should apply to the applications before us, and if
net, what criteria should be included in our consideration.

20, We also invite comments as to the applicability of MCI Telecom-
municatfens Corp. v, FCC, 561 F, 2d 1365 (1977), gcarx. deniad, 434 U,S,
1040 (1978), to the restriction proposed jointly by the Departments of State
and Coramerce that the Froposed systems only provide srvices “thrauh tie
sale & long-term lease of transponders or :pnee segment capucity for
coemunications not interconnected with public-switched messege wtworks.®
Coments should address the interaction of the Ccsmmnications Satellite Act
and the Intelsat Agreenent with the usual standards for authorl.r.ing
facilities and imposing service or other restrictions under Section 214 of
the Communications Act. Commenters should consider the need for such a
dervice restriction and the legal standards by which it may be jmposed. In

tion, if a service restriction is ixposed, commentors should sddress
whether there should be a time linit placed on the restriction and, £ o,
for vhat time period should the restriction be izposed. We caution
camenters t0 be aware that stme of the applications before us seek anly
Title i'l autherity while others seek both Title III and Section 214
authority.
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B, _Ghligations nder the Intalsat Agreement

21. The applications aiso raive issues conoeming our cbligations under
the Intelsat Agresment, 13  Article XIV of the Intelsat Rg:uﬂxt mts ot
certain rights and cbligationm of the partiss and signatcrias. Subpart
(a) of the article provides that the parties and signatories shall act
congistently with, and in furtherance of, the principles in the Preambls
and other provisions of the l?umt when exercising their rights and
fulfilling their obligations. 1 The Prembls states that the parties to
the agreement desire to achieve a single global commercial
telscammunications satellite systen as part of an ixproved global
telecrmmunications network in order to proviie falscommnications uvaeg
throughout the world with the most efficient and sconmic facilities, 1
Article XIV recognizes the posaibility that parties to the agreesent say
establish satellite systens in addition to that opcrated by Intelsat.
Subpart: (d) requires parties to coordinate with Intelsat the use of
non-Intelgzat space segment facilities for international public
telecommunications services, stating as follows:

To the extent that any Party or Sigwatory or
person within the jurisdiction of a Party
intends individually or jointly to establish,
acquire or utilize space segrent facilities
geparate from the INTELSAT space segment
facilities to_meat its intsinasionsl public

13 n international agreement not directly at issue in this proceeding
is the International Telecammunication Union Radio Regulations, a
treaty ratified by the United States in September 1983. That treaty
establishes procedures and deadlines for the exchange of technical
information necessary to coordinate charatteristics of satellite
networks prior to their ixplementation, in order to achisve tachnicol

compatibility with other networks, and to secure international )

recognition of frequency assigmnents to sxch networks.

14 Intelsat Intergovernmental Agreement, M.k 2v, 1971, 23 U.8.7. 3813,
3853, TIAS Ne. 7532.

15 Id.

16 Id. at 384,
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telecommunicatims  services requirggents,
such Party or Signatory, prior to the
establishnent, acquisition or utilimtion of
such facilities, shall furnish all relevant
information to and shall consult vith the
Assenbly of Parties, through tha Board of
Governors, Lto_ensy

of such facilities and their opezation with
the use of the radio frequency spectrum and
orbital spice by the sxisting or planned
LNTELSAT space segment and to__avoid

to the global
system of INTZLSAT. Upon congiltation,
the Assenmbly of Parties, taking into the
account ths advice of the Board of Govemocs,
shall <xpress, in the form of recarnende~
tions, its findings regarding the
considerations. set out in this paragraph, and
further regarding the assurance that the
provision or utilization of such facilities
shall not prejudice the establishment of
direct telecommunication links through the
Intelgat space stgment among all the
participants.

23 U.S.T. at 3854 (emphasis added), On several previoug occasins, Intelsat
has coordinated favorably, pursuant to this section, separate satellite
facilities providing international public telecommunications services.
Intelsat found that four alternative satellite systems ~— the PAHLAPA-B
system serving Indonesian, Malaysia, Philippines, Signapoce, and Thajland,
the European Communications System (ECS) serving countries in western
Durope, th.e ARABSAT system serving countries in the Near East, and tha
INTERSPUINIK system for use between Algeria and several Iuropesn couitries,
the U.5.S.R., and Cuba --were technically compatible with, and would not
caupe significant econamic harm to, the global system, 17

17 See Transborder Sutellite Video Services, 88 FCC 24 258, 275-276
(1981), Intelsat also has authorired the provision of international
services via domestic satellite systems finding that such service vould
not cause significant econcmic harm. Intelsat Document, "Policiss,
Criteria and Procedures for the Bvaluation of Gaparste Systams Under
Acticle X1V(d)," BG-60-69E, W/9/84 (August 22, 1984) (available in
Public Reference Roan (533), Pederal Caminications Comiselon).
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22, One of the apPlicants before thic Commission has argued that
Article XIV(d) does not apply to the system it proposes. Orion contends
that it vould not be providing "international public telecommunications
services" within the meaning of Article XIV(d) 18 because it would be
selling its transponders or leasing them on a long-terw basis to users
swking to establish priv-te «yr-ms, 19  Orion maintains that its pcoposal
Tust be subjected only to the technical coordination mandated by Articls
XiV(e) of the Intelsat Agreszent for "specialized telecommunications
sarvices.” In its petition to deny Orion's application, Comsat disagrees
with Orion's interpratation of Article XIV(d). In addition, the Commistion
has received from the Department of State a "Memorandumm of Law® concluding
that Orion would be providing "public international satellite
talecommunications services® under Article XIV@). The namorandm appears
as an enclosure to Attachwent B to this Notice. We invite coments on the
legal analysis and conclugions contained in the memorandum.

23. We request comnents a8 to whether the satellite equifment industry
and the satellite services market have experienced changes or develoments
in technology or industry structure which affect the interpretation and
apolication of Article XIVid). In Eattlcuhr, coammenters XXy wish to focus
on the Transponder Sales decision 20 in which the Commission discussed the
legal issues and factual circimstances relevant to its decisicon to pernit
sales in the domestic market like those contemplated by O, Cosmenters
sould address whether, and if 30, how, the rationale of that decision may
apoly in conjunction with the Intelsat Agresment to the international
market, Commenters should take into account the analysis contained In the
Department of State's memorandum onh this issue and their own analysis of
that memorandum.

24. To the extent that the proposed U.5. systens would provide
"international Public telecommunication services,” and vould require

18 orion also relies on the definition for public teleccmmunicaticss
services appearing in Article IX) of the Intelsat Agrescant.

19 See geperally Orion Application, PCC Pile No. C56-83-002-P, Petition
to Deny of Comsat, £iled on April 15, 1983, Orion's Re se, £iad
on April 28, 1983, ard Comsat's Reply, £iled on My 10, 1983,

20 Domestic Pixed-~Satellite Transponder Sales, 90 PCC 24 1238 (1982),
MIM) » Wold Communications, Inc. v. FCC, 735 P.24 1465 0.C.
dt. *
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coordination under Article XIV(d), the U.5. goverrment, inder the tamms cf
Article XIV@), would be required to consult ¥ith Intelmt to avold, fiar
alia, "significant economic harm® to Intelsat. The criteria for assesaing
"significant economic harn® are currently the subject of oonsidersbls
discussion within the international telscommunications 2 The
Coxmission invites comments as to the apprepriate criteria for detersining
vhether an alternative satellite system would cause eccnomic hamm to
Intelsat and for measuring the degree of harm. Commenters are further
invited to addreas the degree of harm vhich constitutes *significant® ham
under Article XIV(d). Comments ahould focus on the language, intent, and
drafring history of Article XIV and on tschnological or structuzal
developments in the satellite industry and services market which may bear
on this issue. Previous Intelsat coordinatins of transbocder applications
ard of alternative satellite systems will provide scme guidance as to how
Intelsat and its Signatories and Parties interpzet and apply the term
*significant econcaic harm.” 22  Commenters should review these precedents
and analyae the similarities and diffsrences bestween the satellito systeas
vhich were the subject of past coordinations and the Propcsed satellite
systems presently before the Commission.

25. One approach to defining and quantifying significant eoconomic hamm,
as proposed in a report done for Intelsat, defines economic harm as the
"calculated effect of [alternative satellits] systams azxammmt's realimed
cost Per unit of utilized space segrent capacity™s and quantifies
significant harm in terms of Intelsat's revenue requirements. There are,
hovever, several problems with this approach. For exasple, the Informtion
and data reguirements that will be necded to apply this approach on a
prospective basis are formidable. Because many assumptions will be
necessary to apply the concept, the reliability of the results may be
questionable. We invite comments on the report. Compenters shauld focus
on the definition of economic harm. Commenters also should evaluate the
use of revenue requirements as the criteria for estimating econamic ham to
intelsat. Commenters aleo should consider the criteria that are recommanded
n the Intelsat report for distinguishing significant econcmic hamm from
econamic harm. The data that are needed to appiy the approach that is

21  See, £.g.r Intelsat Document, mpras note 17,

22  See note 17, Apra, and text accompanyinge

23  Intelsat Document, "Report on tha Study of Significant Econmmt: Farm,®
BG-60-63E, W/9/84, p. 21 (August 15, 1984). .
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recomm 18ed in the Intelsat report should be discussed with a view toward
judging the reliability of the estimates. In addition, commenters should
discuss the appropriateness of using a concept of econanic ham that does
not allow for changes in Intelsat's investment plans, operating Procedures,
and cther steps that it could take to improve its econcmic efficiency.
Drawing on their discussions of economic harm, commenters should propose
other alternatives that could be used to assess the impact upon Intelmat,
either overall or on a route-by-route basis, of both the entry of
altermative systens and the measures Intelsat is able to take to maintain
its financial viability.

26. The Cormission is avare that there is some overlap between the
issues surrounding the interpretation of "significant econcmic harm” in
Article XIV(G) and those addressed by the inquiries set forth below
resarding the bravder econmic irpact of alternative satellite systems. We
will expect cowasnters to integrate the economic data, analyses, and
positions they nay develop in response to the inquiries below with their
interpratation oy "significant econamic harm.”

27. We also invite comments regarding the meaning of Articles III and V
of the Intelsat Adreement. Intelsst Intergovernmental Agreement, August 20,
1971, 23 ¥.5.7. 3613, 3815 and 3823, TIAS No. 7532, Scme cbservescs maintain
that these Articles require Intelsat to charge a wuniform price, throushout
the globe, for satellite circuits. We invite comments as to whether
Intelsat is required by the Agreement to charge globally-averageu rates.
Commenters should support their Positions with specific references to the
Mreenent and its drafting history.

113, Econmic Conaiderations

28. In order to assess the economic irmpact that any authorization of
alternative satellite systems might have, we seek comments, information,
data, and analyses on a number of econaeic issues, outlined in detail below.
He ask parties submitting commenis to concentrate their efforts on the
issmeswe identify. Estimates of quantitative economic impact must be
apported fully by the inclusion of the datar assumptions, hypothesess
mdels, and procedures used to develop them, Such wnaterial must be
discussed in complete detail. Similar material used to estimate wnderlying
costs, revenuet, chandes in demand (including demand elasticities), and
impact on rates also must be included to support the estizates.

29, As we noted in paragraph 11, above, tha fundanental issue
Presented to the Commission by the alternative satellite applications is
vhether the public interest would bz served by granting the applicatims.
To resolve this issue, the Commission must idantify the advantages of
granting these applications and weigh them aguzinst any disadvantages.
Specifically, the Comnissiun seeks to identify the benefits to the public
vhich would regult from granting these applications. Would the arplicants

’
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offer new and/or innovative servises? Would prices be lowered? Are there
natwork efficiencies to be gained? We ask commenters responding to the
inquiries nelow to conclude by addressing how the public interest, am
opposed to the interests of the various participants in the marketplace.
would be affected by a grant of these spplications.

A. Feonomie Inpact on Intelsat

30, Intelsat is presently the principal supplier of international
mtellite circuits. If altarnative satellite rystems are authorized.
Intelsat would ba afiected most directly by the entry of these firms into
the market. To assist us in identifying the nature and extent of the
potential impact on Intelsat, we invite comments on three arsas of conoern:
(1) traffic diversion; (2) revenue impact; and (3) cospetitive response.

1, Traffic Diversimn

31. Alternative satellite systems may cospete with Intelsat for the
seme traffic and sttrsct business away from Intalsat. On the othex hand,
the systems night serve primarily nev users of international satellite
services Who are not currently, of would never ts, Intelmat custmers. The
Commission seeks information that would help it determine whether, and to
what extent, the alternative systems would carry traffic that would
othervise have been carried by Intelsat, In ocder to make this assesment,
3&1 Cgu?dig:ion must consider a number of underlying issues which cammenters

(.} { 13

32, Pirst, the services offered by alternative systems may Or may not
be the same as those offered by Intelsat. They may also include same, but
not all, of the services currently offered by Intelsat. FProponents of
alternative satellite systems contend that the new systems would provide
services different from those Intelsat offsrs. Other cbeervers have argued
that the Proposed services are Co=plementary tO Intelsat's and thus would
stimulate demand for them. On the other hand, opponents of the altermative
systens argue thst the proposed systems would pzovide the sme mrvices as
Intalsat and, therefore, any traffic cbralned by these new services would be
traffic diverted fram Intelsat. We invite comments on these arguments.
Camenters should identify the differences and similarities hetween the
services available from Intelsat and those proposed by the alternative
systems, Specifically, commenters should also identify their bases for
differentizting one service from another. Can services be defined by
technical characteristics? If 80, what are the technical dividing lines?
Can ssrvices be grouped according to the characteristics of the user and,
if 90, what are those charscteristics? Should we differentinte services
for high~volume use from those for low-volume or occasional use? %0 what
degree are services substitutable? Are services distinguishable whare a
system is fully digital? Commenters should also address whether the
services can be differentiated on tha basis of peicing techniquas, sarketing

91
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33, Second, as noted in Zaragraph 5, above, the Conmission has received
a letter signed jointly oy the Secretary of Coxmerce 4nd the Secretary of
Stats setting forth "criteria necvesary to enmure the United States mests
its international cbiigations and ‘o further its telecommuinications and
foreign policy interests.” The leticox states that, prior to "final
authocisation by the Conwmission,® 2% sltemative satallits systems are “to
be restricted to providing services ... for communications not
inter-connectod with publy~swicchel mersage networks.” We invite comments
on these "criteria.” Commenters shoulid addzess whetber and to what extant
sxh a restriction could be implsmented in actual pPractice. Commenters
should also attempt to identify the specific services which would fall
within and outside the scope of the restriction and state the baxis for so
classifyang such services. For example, many users of "public-switched
message networks" exploy private branch exchanges ("PBX's") capable of
routing incoming traffic back out over the switched natwork. wouid the
restriction regonmended by the State and Commerce Departments prohibit
service by alternative systers to custapers using PEX's at both ends of the
satellite comisunication and, if 8o, how should such a prohibition be
enforced?

34. Commenters should also focus on the effect sich a restriction could
have on the conpetitive viability of the alternative systems. In
particular, we seek corments as to whether the recammendsd restriction would
give Intelsat an incentive to engage in price discrimination between
circuits that it leases to provide non-switched services like IBS, when it
would face competition from alternative systems, and circuits that it leams
to provide gwitched services. In addition, comments should include
information and current data on the traffic volume of non-zwitched services,
the projected demand for such services, the Proportions of total
international services represented by switched and non-switched services,
tha revenues attributable to each, the number of satellite transponders
currently devoted to offering each servics, and the ssant of non-switched
traffic the alternative systems can expect to carry, factoring in any
projected increases in cucrent traffic lavels,

35, Third, if the now systems would offer services that are
mbstantially equivalent to Intelsat's, there may be a for traftic
diversion. The Commission oeoks information regarding the foremsesbls extent
of the poten.ial diversion. We solicit comments analyzing the ssount of
additional capacity that the alternative systems would introduce, with an
emlanation of the method used to measure that capacity, as compared to
Intelsat's current (operational) capacity as well as its planned

over the useful life of each alternative aystam. Comments.'s should identify
the alternative systems' capacity as a percentage of the ncreass in traffic
projected during the uk %1 lives of the alternative systems® satellites,

.
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with an explanation of the methodology underlying any projections, 24

36. Besides the alternative systems' capacity, other factors will |
determine whether such systems divert traffic, such as price-quality |
trade-offs between the services offered, the degras of differentiation |
between services, consuxer responsiveness to prica variaticns in the
offerings of the various services, and the specific geogrighic and service
markets selected for entry by the alternative systems, Conments should take
these factors into account., Pinally, camenters showld specifically address
hov the level of potential diversion would be affected by restricting
altemative systens to the non-switched market, as proposed in the
State/Conmerce 1etter,

37. Pourth, the new systems may stimulate demand for matellite services
if price competition between systems develops and drives down prices. If
derand is stimulr.ted, the resulting increase in traffic offset any shift
of Intelsat's traffic to the alternative systems so that there is no overall
decrease in Intelcat's traffic base. The Commission invites comments
regarding the ability of new entrants to engage in price competition and
the effect of such competition on Intelsat's prices and the demand for
satellite services. Commenters should submit any traffic projections and
analyse s of changes in demand which take into account the pos..Nle
stimlation of demand by the entry of alternative satellite systems.
Camenters should also explain their metheod for identifying Intelsat's
"prices.® Specifically, commenters should address whether Intelsat's
"prices" have the same function as other prices in the marketplace in terms
of their impact on demand and resource allocation given that Intelsat's
users are also owners who receive an annual revenue distribution from
Intelsat,

38. Finally, the new systems may capture a part of the market
previously served not by Intelsat but by submarine cables. With the
introduction of fiber optic digital cables, satellites and cables will
becane increasingly interchangeable for wany services (such as wide-band
services or data tranamissions) previously suitable only to provision via
satellite, The Commission seeks assesmrents of the amount of traffic that
could be attracted by the alternative satellite systems which would
otherwise have been carrisd by mimarine cahles.

24 Commentors may wish to consult the demand forecasts simitted by U.S.
international carriers in the Comniasion's international facility
planning proceedings.,
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2. Revenue Impact

39, Each of the factors and possible scenarios regarding Intelsat's
traffic bass outlined in the preceding puqm.l will have a revenus ispact
on Intelgat, The Commission seeks &ll ava le data that would assist it
in quantifying the overall impact of each on Intelsat's net revenues
including data regarding changes Intelsat could effect in its ccats in the
long run. In addition, we solicit analyses of the relationship between
changes in Intelsat's revenues and its abflity to provide ssrvice. OComments
should address the effect authorization of additional satellite systems
would have on Intelsat's ability to provide global gervice as vell as
service in specific regions and markets. Commenters should include
discussion of the revenue level at which Intelsat could be expected to
curtall expansion of its system. but retain its existing lsvel of service,
and the level at which Intelsat would be unable to continue providing its
existing service. We emphasize that comments and analyses on this topic
must be fully supported by the data, models, asmuptions, and methodologies
used to develop tham, .

3, Competitive Response ~

40, If alternative satellite systems are established, compatition
between the new systens and Intelsat might prompt Intelsat to take
responsive action, such as changing its rate levels, rate structure and
sexvice offerings or reconfiguring its satellites or transponders. The
Commission seeks to identify Intelsat's options in terms of responding to
carpetition as well an the constraints on Intelsat's behavior remilting from
such factors as its sunk capital investments, technological inflexibilities,
and the pricing elasticities of demand for the services it offers. We ask
commenter s to focus in particular upon the extent of Intelsat's ability to
change its rate structure in respense to carpetition taking into accont the
legal barriers, if any, comnenters nay have identified in response to
paragraph 26, supra. Is Inteloat able to vary its prices to meet actual oc
potential compatition? Commenters chould iden any constraints on
Intelsmat's pricing £lexibility which may exist and the modification of
Intelmat's pricing structure, if any, which would be necussary to ensure
that Intelsat regains a viable competitive entity. In partizular, would
Intelsat have an incentive to engage in price discrimination between the
geographic markets where entry occurs snd those vhere no entry is
anticipated? If such price digecrimination occurs how will it affiect
Intelsat's revenues and the sharing of Intelsat's costs among signatories?
We invite comments as to each of these factors as well as any other
rarketplace realities which would limit Intelsat's cospetitive response.

41, There are other vays in which Intelsat could respond to
carpetition. Intelzaat could improve its economic efficiency by reducing
its costs and by better meeting its customer service requirements. PFor
example, Intelsat may be able to reduce its costs by modifying its

34




E

Q

91

investment program, raducing the amount of unusd satellite capacity or
taking grester sdvantage of technological change. Commenters should
consider these factors in assessing Intelsat's responoe to rew entry.

__Usrrs of

42. The establishment of altecnative mtellite will also affact
users of satellite facilities, both the internatjonal sarvice carcisrs who
ohtain satellite circuits to provide service to the public and conauwmers or
end users. The Comission must inouce that the policy it develops r
altemative satellite aystems takes into account the interests of both of
thuse user groups. As discussed more Jully below, we are sseking comments
on the issues ve have identifisd ss pertinent to these groups, 23

1. Bervice Providers

3. Sstellite cspacity is purchssed bv several U.5. international
service carriers to provide their vsrious services to the public. s
in the suppliers of satellite circuits and in the available capacity will
have, therefore, a significant effect upon U.5. service providers. We
invite comments on the nature of thst effect. We recogniss, bowever, that
the internationsl service carriesrs have interests which mey diverge. Thus,
Aifferent carriers or groups of carriers could be atfected differently by
the entry of slternative satellite systams. For exasple, some intemational
carriers nave substantial investments in submarine cable facilities which
might influence their choice of fscility without regsrd to pricing
differences which may exist between Intelsat and the proposed systems. In
addition, some carriers nay purchase capacity in any nev systens while
others would prefer to obtain tariffed, short-texm services like those
avallable from Intelesat., Accordingly, commenters should sddress these
dgfuencu between service providers when they respond to the points
raised below.

44, We believe there sre s number of potential effects of new entry
that would be relevant to carrisra and intemnational service Droviders. Ihe
most cbvious Potential effect is thst competitimn between Intelmat and the
new systens could drive down the prices that service Providers pey to cbtain
satellite capacity. Competition may also stimulate changes in the quality
or range of satellite mervives offered to carriers in ways that would atfect
various carriers differently. The svsilability and reliabllity of satellite

25 We imvite parties to sddress the potential effects of nav entry on
foreign consuvers, carriers, and service providers ss well ss 0.5,
consuners, cacriers, and service providers.
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circuits may also change as a result of competition. Wa invite comrents
on the 1ikalihood that competitiva sntry by alternative ly-tcn would
produce changss such as these and on tha nature and extant:of such changes.
We ara intarested specifically in receiving estimates of the rates that the
altemativa systens would charge for each of ths various offerings they
pcoposs in thsir applications; including taziffed services and transponder

stles or leases. Such sstimates d:ou.m be accompanied by ¢ risons of
the ratss proposed by the altsrnative systems and thoss curr availabla
for ainilar offsrings. Commenters should also address vhlthn the
introduction of thase satellite systems would pranote oc hinder the ab

of service providers to offer new or innovative mrvices.

45, Sevsral of ths applicants before ths Coomission havs propossd to
sell transponders or leasé them on a long-tsmm bamis, Wa invite cormants
o the benefits and disadvantagss of permitting carriers to purchase
transponders or lsase tham on a long-term bagis., Commanters should consider
sxch factors as ths pensfits of capitalizing costs versus treating them as

s and ths differences in tsres of cost predictability between owning
capacity and obtaining it on a tariffsd basis. In addition, ws invite
commants regarding the effect of transponder purchuu on the availability,
peice, quality, and reliability of satellite circuits. 2

2. Consuners

45, Wa invita conments on the impact of authorizing alternative
mtellite systems upon consumars of international communication services.
Will consuners, on balanca, be better off if additional systems are
authocized? Because certain users may be affected differently fram other
users oy tha entry of thase new satellita systuns, we ask that commenters
addrass these differances. Comments should address whether the entry of
these . stems woul. increase or decrease the availability, ptice,m,
and nlubmty of satellite services provided to end users. In
ve invite comments on whethar tha sale or long-tsim lsase of transponders
by the alternative satsllita systems would cxuu x 32" problmm, i.e.,
shethar end users would purchasa transponders in such nurbers that the
carciers would be laft with too small a number of remaining users to peioe
their services campetitively.

L. Equipment Manufactucers

41, Satellita equipment, includinq tbat associated with tha launch
vehicle, space segment, and ground segment, is manufactured by a muber of

26 See note 17, spra and test acompatying.
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U.S. end foreign firms. Changes in the international satellite services
xarkev would have an impact on th: world-wide satellite equipment industry.
In.crder to assess this impact, the Camiszion requests comments containing
information on the revenues of companies in the satellite equipment macket.
We seek cata and analyses that will assist us in determining the revenums
earned by United States, Europesn, Japsnese snd other satellite
nanufacturers, individuslly and as s group, from the sale of satellite
equipment, 27 We request that the information Provided hreak down the
revenue dsta into the space segment, launch vehicle and esrth station
equipvent categories. We are particularly interested in receiving coements
regarding the size of the world-wide equipment manufacturing industry and
the percentag2 of the sales and revenues of equipment manufscturing
es which are attributable to Intelset purchases.
1

48, In addition, we invite comments as to whether the authorizaticn of
altemative satellite systems would increase the demand for satellite
equirment. Authorizaticn of the alternative systems could increase demand
for two reasons. First, the new systers themselves would purchase satellite
equipment. Second, if the introduction of competition between Intelset and
the alternative systems stimulates demand for sate)lite services because
ccrpetition has driven prices down or has stimulated innovative services),
both Intelsat and the alternztive systems may require additional equipment.
We invite comments on these points. We also ask commenters to address
whether there would be a quantifiable relationahip between the increase in
satellitr equipment sales and the increase in demand for international
ca:émucations services which might be created by the altermative satellite
systems.

49, Commenters should also address the impact ulternative aystems may
have mn the price and technological develogment of satellite equipment. The
introduction of these systems could Produce scale economies or stimulate
manufacturing innovations that would permit lower prices overall for
matellite equipment, which could, in turn, enable systems with amaller o
specialized capacity to provide service at carpetitive prices. In addition,
an expanded, competitive market for equipment may stimulate technological
innovation in the design and performance of satellite equipment. The
Commission solicits data and analyses regarding these possibilities and
their effect on equipment manufacturers.

27 Satellite ejuipment companies who respond to this Notice but are
reluctant to provide such information because they believe it to be
proprietary are advised to consult the Commission’s Rules regsrding
(r’ec‘lggaasg 85:;: confidential treatment of submissions. BSee 47 C.P.R, §
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50, Finalily, comaenters should address the steps that the Camnission
could take to ensv.e that the market for such equipment iz vigorously
carpetitive. Specifically, commanters should iden the policieg, rules,
or cther action required to protect domestic manufacturers from the
anti-competitive actions, if any, of foreign entities. Commenters should
also discuss the linmitations on the Camisaion's ability to take such steps.

R, Alternative Mathodas for Pramoting Efficisncy

S1. In addition to the introduction of alternative satellite systems,
other mechanisns may exist which would increase efficiency in the provision
of international satellite servicts. The Commission invites comments on
possible options to increase efficiency. One option which cocmenters may
wish to address i{s the role that direct access by U.S. carriers to the
Intelsat space segment could play in the future. The Department of State
and the Department of Commerce have indicated thelr belisf that affording
capanies in addition to Comsat the optlon of dealing directly with
Intelsat for competitive services is a necessary step to ensure that
additional fucilities are constructed only vhere economically and
technically justified. Commentezs are invited to address whether such
an option would be economically and technically feasible in tie envircrment
which would be created through the zntry of altemnative satallite systems.
Commenters addressing this issue may wish to consider the record in the
Comission's proceeding on direct access. Ses Regulatory Policies
Concerning Direct Access to Intelsat Space Segment for the U.S.
Intemational Service Carriers, 90 FCC 24 1446 (1982) (notice of inquiry):
FCC No. 84-129, 49 Fed. Reg. 19132 (1984) (report and order terminating
the proceeding). While the decision on direct access was settled in the
context of today's environment, the potential for separate international
systems introduces new factors that may make direct access more feasible,

E. Marketplace Trends

52, The applicants before this Commission are not the first to propose
the establishment of satellite systems other than Intelsat to provide
intemnational services. As we noted in paragraph 20, above, Intelsat has
previously coordinated four systems providing service between countries
served by Intelsat. In addition, there are a number of newly-proposed
satellite systems which would be capable of providing jnternational as well
as dwestic service. The United Kingdom has proposed tha UNISAT system
whose beam wculd cover the U.S. 2astern pesboard and most of western Europe.
France has proposed the TELECOM satellite whose beam would cover most of
Burcpe and the French Caribbean, Eastern Canada, and the Indian Ocean.
Spain has proposed the IBEROAMERICAN satellite whose beam would cover Spain
and Latin America. Other systens have aloo been proposed by Japan for the
Pacific Basin, by Sweden for all of Scandanavia, and by Luxembourg for
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western Eurore and possaible tranmtlantic service.

53. The satellice systems listed abu7e sre not the only proposed or
existing facilities which could have an impact on Intelsat’s position in
the rarket for international telecanmmnications service. Fber optic cables
are capable of providing many of the services that were previously available
only via satellite due to the limitstions inherent in analog cable
tachnology. Moreover, fiber optic cables will introduce low cost, high
capecity facilities into the international warketplace.

54, The Cormission invites comments analyzing whether the structural
and technological initiatives identiisd above represent an inexorable trend
awzy from preservation of Intelsat's unique position as a provider of
international sstellite services. Are alternative satellite systems an
inevitability? Wnat torces in the global market confronting latelsat
contribute to this proliferation in alternative aystems? What indications
are there that other countries, besides the United Statys and the six
comtries identified above, are likely to establish alternative systems?
Comenters are invited to submit all avsilable data and znalyses that would
be helpful in charscterizing the marketplace context in waich satellite
services sre offered.

J¥. Technical Iasues

55, We also seek comment on certain technical issues regarding the
efficient use of the electromagnetic spectrum and the geostatiomary-
satellite orbit. Recently, the projected demand for orbital positions over
the Atlantic Ocean has increased markedly for satellite networks, such as
those proposed by the alternative systems, that would be operated in the 4/6
Giz and 11-12/14 GHz frequency bands. In particular, Intelsat has indicated
that it plans to use & number of orbital pesiticns cver the Atlantic to
Provide itg Intelsat Business Services as well ss its more traditional
services. In some cases, Intelsat'’s projected requirements would be in
conflict with orbital positions requested by applicants for domestic and
alternative internaticnal satellite systens.

56. Some observers have srgued that s comzon~user System such as
Intelsat's would more efficiently use the spectrum/orbit resources.
Bowevers other cbscrvers have argued that the use of individel netwocks:
such as thase proposed in the pending applications, would not neceseerily
be less efficient,.. Purthermore, these observers contend that in order for
any satellite system to satisfy user demand for particular types of services
—amxch as high-speed data services without intervening terrestrial links
—the system would have to use satellite and earth station stions
or cperationsl techniques which would ke less efficient than other
configurations, regardless of whether they sre common-Cxar gystems. We
believe that, in msny cases, the extent to which a satellite network
includes features which make it more spectrun/orbit efficient is determined
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by the econamic incentives of the network operator: whether the network is a
camon-user network or cne of xany individial networks. We request coements
cn the ixpact of the propos:d systems on spectrum/orbit efficiency and seck,
specifically, comzents on the extent to which we can rely on economic
incentives to achisve greater efficisncy.

57. In licensing networks jif the domestic fixed-satellits service,
we have impleaented technical standards intended to allow for the greatast
nimber of satellites in the geostationary orbit and the greatest
of those satsllites. 28 In particular, these standards are designed to
pemit satellites operating in the same frequency bands to be located as
cloge together as two degrees of orbital arc. We note that some of the
applicants for authority to provide international service propose to
engineer their networks to permit the location of other satellites,
oper ting in the saxe frequency bands and having a common gervice area,
within two degrees. The standards also requiza “full frequency re-use,®
to insure that the usable commnications bandwidth on domestic satellites
approaches 1000 Miz, and 2 minimum total transponder power capability for
each satellite operating in a given band. The "full frequency re-use® and
minimm power standards for domaztic satellites cannot be directly spplisd
to the proposed international systems because of the nimber of beans to be
employed by those systems and the international treaty constraints on
frequency use. Howevers some variation of these standards may be
appropriate, Therefore, we also request comtents on whether, and if 0, to
what extent, ve should apply the standards developed for the domestic
f.ixe;i-satelnte service to any networks authorized for internaticnal
sKIViCe.

Y. _Conclusion

58. The Commission's overriding concern :8 to deviiop a policy with
rempect to the establishment of alternsrtive satellite systans thot will be
based on an accurate assessment of the legal and econtmic isswes raised by
such systems. The information solicited above will be used tc insure that
our agsesgment reflects current marketplace realities. We encourage
interested parties to submit data that is responsive to these concerns. We
believe that the schedule that we are setting up for the submission of
caments and replies is sufficient for parties to develop coamplete, cirrent,
anC responsive data and analyses. Accordinglye motions for extennion of

28 ILicensing of Space Stationg in the Domestic Fixed-Gatellite Service,
48 Fed. Reg. 40,233 (1983).
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time or late-filed pleadings will be viswed disfavorahly.

59, We instruct the Chief, Common Carrier Bureau, to supplement the
nﬁg::d tggobtai.ning any information necessary for the conduct of this
PI .

60, Por purposes of this non-restricted, informal inquiry and
rulemaking proceeding, members of the public are advised that ex parte
contact S are pernmitted fram the time of isswnce of a notice of inquiry and
Proposed rulemaking until the time a draft order proposing a substantive
disposition of such proceeding is placed on the Commission's Sunshine
Acenda. In general, an ex parte presentation is any written or oral
camunication (other than focmal written comments/pleadings and oral
arquzent s) between a person outside the Commission and a Commissioner oc
a meober of the Commission’s staff which addresses the merits of the
proceedings. Any person who submits a written e£x parts pressntation xust
serve a copy of that presentation on the Commission's Secretary for
inclusion in the public file. Any person who makes an oral ex parte
presentation addressing matters not fully covered in any written coments
previously filed in the proceeding must prepare a written sumary of that
presentation. On the day of oral presentation, that written summary zust
be served on the Conmission's Secretary for inclusion in the public file,
with a copy to the Commission official receiving the oral presentation.
Each ex parte presentation discussed above must stnte on its face that the
Secretary has been served, and must also state by docket number the
proceeding to which it relates. See z%enerany, Section 1.1231 of the
Camission's rules, 47 C.F.R. § 1.1231,

61. IT IS ORDERED, pursuant to Sections 4(i). (j), 214(d), 303(r), 309
and 403 of the Communications Act of 1934, as amended, 47 U.5.C. §§ 154 (1),
(3), 2141d), 303(r), 309, 403 (1984) , Sections 102(d), 201(c)(3), (4}, (9),
and (11) of the Communications Satellite Act of 1962, as amended, 47 U.S.C.
§§ 701(d), 720(c) (3) ,(4) » (9), {11) (1984) , Section 553(b) of the
Mmimstrative procedure Act, 5 1,5.C. § 553(b) (1984), and Sections 1.412
and 1,430 of the Commission's Rules and Regulations, 47 C.P.R. §§ 1.412,
1.430 (1984), that an inquiry and proposed rulemaking into the
above-captioned matter is instituted.

29 As provided in the Commission'a public notice, Report No. I-3057,
Mimeo No. 4716 (June 7, 1984), the satellite applications before us
are governed by the gx parte rules which apply to restricted
adjudicative proceedings, and therefore communications concerning
those particular satellite applications will not be permitted in thesme
proceedings. See 47 C.F.R. §1.1223 (1984).
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62. IT 1S PURTHERED ORDERED that interested persons may file ccuments
on matters raised herein on or before Pebruary 14, 1985 and reply comments
on or before March 7, 1985.

§3. IT I PURTHERED ORDERED that, in accordance with the provisions of
Section .1.419 of the Commission's Rules and Regulations: 47 C.P.R. §1.419
(1984) , all participants in the proceeding ordered herein ghall fle with
the Commission an original and five (5) copies of all couments and reply
caments. In reaching a decision, the Commission may take into
considazation information and ideas not contained in the comments: provided
that such information is placed in the public file, and provided that the
fact of the Conmission's Zelitince on such faformation is noted in the Report
and Order. Copies Of comments and repiy comments filed in this proceeding
ghall be available for public inspection during regular business hours in
the Commission's refersnce roam at its headquarters at 151% M Street, N.W.,
Wadlingtm, D.C.

64. Pursuant to Section 605(>) of the Regulatory Flexibllity Act (P.L.
96-354), IT 1S CERTIPIED, that Sections 603 and 604 ¢€ the Act o not apply
because this proposed rule oz policy will hot, if promulgaced:; have a
significant economic impact on a substantial number of mmall entities, See
5 U.5.C. §§ 603, 604, 605(b) (1984). The proposed rule or policy will not
Lave a significant economic impact on a Substantial number of small
businesses or other small entities pecause the Camission har not received,
and does not anticipate receiving, a substantial nutber o€ applications from
small businesses for authority to construct and operate smtellite systems
providing international camunications services.

FELERAL COMMINICATIONS COMMISSION

William J. Tricarico
Secretary
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COMPETITION IN INTERNATIONAL
TRANSMISSION FACILITIES

Rep. James T. Broyhill

James T. Broyhill represents the 10th Coagressional Dise
trict in the State of North Carolina. He was first elected
to the U.S. House of Representatives in 1962 and began
his 12thterm when the 99th Congress convened in January
1985. Since Rep. Broyhill is a Republican, and therefore
a member of the minority party in the House of Repre-
seatatives, he does not hold any chairmanships. Never-
theless, because of his high scniority (e was Sth in senjority
among Republicans and 27th in seniority of the total 43§
Members of the House during the 98th Congress) he is
the ranking minority member of the House Committee
on Energy and Commerce. As the ranking minority mem-

- ber, heis a voting member of every Energy and Commerce
Subcommittee, including the Subcommittee on Telecom-
munications, Consumer Protection, and Finance which
has jurisdiction over communications. Rep. Broyhill
received his B.S. degree in business administration in 1950
from the University of North Carolina at Chapel Hill. He
also was awarded an honorary Doctor of Laws degree
from Catawba College in Salisbury.

- The opening of telecommunications markets to competition in the
United States 15 *..:] underway for domestic telecommunications services, but it is just
beginning for international services. This article provides a brief overview of the devel-
opment of telecomm unications competition in the United States and oncludes that the
development of competiion for international services in this country is both inevitable
and highly desirable.

As recently as a decade ago, the domestic telecommunications industry in the United
States was jargely cantelized. For exampie, only telephone companies provided long dis
tance tel. Jhone service, so those who wanted to make telephone calls to a distant city
purchas. s Jong distance telephone service from their telephone company. Western Union
was the sole provider of telegram service, so those who wanted to send a telegram from
one city to another did so by going thrcugh the local Western Union office. And the
telephone company was the only place to get a telephone instrument, so those who wanted
to obtain a telephone leased it from their phone company.

Pressure to eliminate cartelization of the domestic telecommunications industry began
1n the 19505 as new technological developments created consumer demand foi new sery
ices and products. Consumer demand, in turn, spurred interest by new companies in pro-
viding Jomests. iclecommunications services in compeution with the monopolists.

-~

This arucle was prepared before President Reagan announced his decision regarding
separate international satellite communication systems.
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However, outdated government regulatory policies perpetuated these monopolistic fief-
doms long after consumer interest in competitive alternatives arose. For example, the
Federal Com munications Comnmission (FCC) was hesitant to eliminate a longstanding
FCC policy that prohibited everyone but the telephone companies from providing long
distance telephone service. Moreover, the FCC was leery about changing its policy that
prohibited companies other than Western Union from providing telegram services. And
it was skeptical about revising its rules that allowed only local telephone companies to
lease telephones.

But growing consumer demand invariably leads to a weakening of regulatory barriers
to entry. And that is what happened here.

A 1956 ruling by a federal court was the opening that led to an eventual breakaown
of regulatory berriers to competition in many facets of the domestic telecommunications
industry. In that year, the U.S. Court of Appeals held unlawful an AT&T tariff that
prohibited customers from using teiephone equipment that was provided by an entity
other than the local telephone company.!

Regulatory policies prohibitiag non-telephone companies from building interstate elec-
tronic transmission systems to provide telephone service to the public were not eliminated
until much later, even though the initial break came in 1958 when the FCC issued a deci-
sion permitting companies to establish interstate networks for their private use.? It was
nou antil 1978, however, that FCC regulations were changed so that private networks

. could be used to offer long distance telephone service to the public in direct competi-
tion with service provided by telephone companies.?

Today, while regulatory policies still prohibit competition in certain aspscts of the
domestic telecommunications marketplace,* the bult. ot legal barriers to entry have been
removed. A s aresult, consumers are benefiting from new and innovative products and
services at lower prices from a variety of suppliers.

However, the international telecommunications industry (that is the business of pro-
viding electronic transmission services to permit communications between the United
States and foreign countries) remains largely a rnonopoly enterprise even today. While
persons in the United States who desire to communicate with persons in foreign coun-
trnies may subscribe to international communications services of fered by a large number
of companies,’ A substantial component of the price charged for all of these services is
fixed at the samc level because all companies offering international services must utilize
satellite transmission capacity that has been sold to them by the Communications Satellite
Corporation (CCMSAT).* For example, when a personin New York City asks Western
Union tosend a telex to London, Western Union transmits the telex by satellite using trans.
mission capacity that it has obtained from COMSAT. And when a person in Washington,
D.C. dials a Paris telephone number over AT&T’s telephone network, AT&T transmits
the call by satellite using transmission capacity which it has obtained from COMSAT.

The provision of satelliie transmission capacity for electrouic communications between
the United States and foreign points is a big business for COMSAT. In 1983, it generated
operating revenues for the company of $291 million and operatingincome of $I111 mil-
lion.?

Within the past few years, new companies have expressed growing interest in estab-
lishing their own satellite systems to compete directly with COMSAT.® In fact, at least
five companies have developed detailed business plans within the past 24 months in which
they propose to launch satellites and then lease transmission capacity to those in the
United States desiring to copmunicate with people in other countries.’

However, as was the case in the domestic teleccommunications industry, antiquated
government regulatory policies have prevented the development of competition long after
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the expression of interest by outside parties in providing coampeting services. The five
U.S. companics that want to establish competing satellite systems are powerless to develop
these systemis until the FCC approves their applications.'® However, the FCC, meanwhile,
has withheld action on these applications due to political pressure from the special inter-
ests who oppose competition.’* On November 28, 1984, however, President Reagan issued
a statement supporting competitior;, and he instructed the Secretaries of Commerce and
State to notify the FCC of his views and urge the agency to grant the applications.

Just as marketplace pressure brought about elimination of antiquated government-
imposed barriers to competition in many aspects of the domestic telecommunications
industry, I am confident thai continuing marketplace pressure will lead the FCC even-
tually to license new satellite systems so that COMSAT will face competition in the pro-
vision of transmission capacity for international communications.

The benefits to consumers of such competition are evident. The existence of strong
competition in the supply of satellite transmi.sic n capacity will help ensure that the prices
for such capacity are kept low. Moreover, the existence of strong competitors should
promote technological innovation as competitors search for ways to develop transmis-
sion capacity that meets consumer demand. .

Because COMSAT has invested heaily in recent years in a variety of business activities
in which substantial competition exists, the development of strong competition in the
supply of satellite transmission capacity will also help consumers by reducing substan-
tial regulatory costs now imposed upon them. For example, COMSAT has invested
millions of dollars in a subsidiary that eventually will provide several channels of pay
television programming to hundreds ¢l thousands of homes in the United States. It also
operates a business that provides environmental consulting, planning, and monitoring
services in the U.S., and it has a subsidiary that provides engineering and consulting serv-
ices to en:ities around the world interested ir developing telecommunications facilities
and services. Moreover, COMSAT subsidiaries manufacture and market telecommunica-
tions equipment.

The dominance of COMSAT in providing international satellite transmission capacity
in the U.S. gives COMSAT unfair advantages over the numerous U.S. companies that
are engaged in each of these competitive lines of business since a company engaged in
both monopoly and competitive activities has both an incentive and the ability to engage
in predatory practices to benefit its competitive enterprises.

The FCC has recognized the unfair advantage that COMSAT possesses over competi-
tors in its competitive besinesses, by requiring that COMSAT engage in all competitive
activities through subsidiary companies.'? The FCC keeps tabs on these subsidiaries to
make sure that COMSAT does not use its monopoly power in the provision of satellite
transmission capacity to disadvantage competitors in its other lines of business. In ad-
dition, I introduced legislation during the 98th Congress requiring the FCC to strengthen
its oversight of COMSAT to better ensure that the company will not engage in preda-
tory activities.”

Since all of this regulatory activity is premised upun the monopoly power that COMSAT
holds in the provision of the satellite transmission capacity, these regulaiory costs could
be avoided if COMSAT faced strong competition in the provision of this service.

CONCLUSION

More than 200 years ago, Adam Smith recognized that, while consumers are the ultimate
beneficiaries of a competitive marketplace, they are often denied those benefits for a period
of time as a result of hurdles put in the way by those who benefit from an absence of
competition:
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In every country, it always is and must be the intent of the great body of the people
to buy whatever they want of those who sell it cheapest. The proposition is so very
manifest that it scems ridiculous to take any pains to prove it, nor could it ever be called
into question, had not the interested sophistry of merchants and manufacturers con-
founded the common sense of mankind. Their interest is, in *his respect, directly op-
posite 1o that of the great body of the people.!

Adam Smith described exactly the “interested sophistry” that has prevented the develop-
ment of competition in transmissicn facilities for international telecommunications.

However, as in other product lines where interested sophistry delayed the introduction
of competition, the provision of transmission fac:lities for international telecommunica
nons eventually will become a competitive business as well. Pressures are already being
applied to eliminate existing entry barriers.

In the meantime, it is essential that government regulators keep close tabs on COMSAT,
the sole supplier of transmission faclities, in ordes to keep its monopoly power within
its existing bounds.
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and from the U.S.” COMSAT do¢s not use 1ts own satelite system, but rather “CO” 1SAT uses the satellte
systems of INTELSAT (the International Teleccmmunications Satellite Organizatior.) and INMARSAT (the
Internanonal Manime Satellite Organization,” and that “COMSAT 1s the U.S. prrticipant sn INTELSAT
and INMARSAT and currently holds ownership interests in each of these organizaticns of about 23 per
cent.” COMSAT 1983 Annual Report a1 4,

9. Compames that have announced & desire 10 operate their own satellite systems fir transmituing informa.
ton between the U.S. and foreign countries are. Orion Satelhte Corp., Internati nal Satelhite, Inc., RCA
American Communications, Inc., Cygnus Satellite Corp., and Pan American jatellite Corp.

10. The Communications Act of 1934 prohibits the construction and operation of . y device, such as a satelhie
system, that uses the electromagnetic spectrum unless a license has been obti.ned from the FCC. See 47
U.S.C. §301.

11. See, e.g., “Turf \ar Blocks Full Agreement on intelsat Policy,” Broadcasting, A il 2, 1984, at 72, “Baldnge,
Shultz Tangle over U.S. Lead in International Telecom Pohicy,” Insiae U.S. Trade, June 15, 1984, at 3.

12, See penerally Second Memorandum Opimon and Orderin CC Docket No. 80- 34, , eleased April 20, 1984,

13. H.R. 5724, 98th Cong., 2d Ses. (1984). This bill has been cosponsored by twi Members of the House Sub-
committee on Telecommuncations, Corsumer Protection and Finance, Messrs. Carlos J. Moorhead and
Michael G. Oxley. Congressmen EdwarG J. Markey and John Bryant have introduceu another bil that
would attempt 1o reduce COMSAT"s abihty to engage in predatory conduct because of i3 substantive in:
volvement in both monopoly and competitive business activities. Unhke my bill, which would deal with
this problem by requiring increased FCC oversight, the Markey and Bryant bill would require COMSAT
to divest its competitive businesses. See H.R. 44564, 98th Cong., 15t Sess. (1983).

14, Adam Smith, The Wealth of Nauons (1776) (edited by E. Cannan, 5thed., London. Methuen & Co., Lid.,
1930, at vol. 1, p. 458).
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Mr. BroyuiLL. Thank you very much for inserting the article in
the record. I note that you have made some speeches on this re-
cently, and I would like to reciprocate by asking that the record be
open to receive a copy of the speech that you made recently on
competition in this area.

Mr. WirTH. Without objection, that will be included in the record
at this point as well.

[The speech referred to follows:]
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Remarks of
Timothy E. Wirth, Chairman

Subcomnmittee on Telecommunications,
Consumer Protection and Pinance

Before the American Enterprise Institute
March 5, 1985

Thank you very much, and good afternocon.

I'm pleased to be here this afternoon, and glad that AEI is
sponsoring this conference. International telecommunications are of
immense importance: to our balance of trade, to our foreign policies,
and to our future role in the global economy. The Subcommittee I
chair has held many hearings on internationsl telecommunications
issues, reflecting their importance to our economy.

As‘we discuss these issues, I'd like to try and put them in
perspective. Our experiences in domestic telecommunications provide a
useful example.

The United States has embarked on a pro-competitive policy in
domestic telecommunications for sewveral reasons.

Pirst, competition will bring more options to the consumer, for
les. loney, than will regulated monopoly.

While we are now in a sometimes confusing transition following
the divestiture of ATL¥, it is clear that compatition in already
bringing banefits to the U.S. user.

Second, the pro-competitive policies of the United States are
also based on the understanding that Lechnology has altered the
regulatory landscape in a manner inconsistent with monopoly, or with
extending regulation from basic telephone service to other electronic
industries. The distinctions between a ‘elephone and a computer aie
increasingly impossible to make.

Just as technology made our domestic telecommunications policies
obsolete, technological forces are at work in the international
narketplace as wall, We have seen the development of zix generations
of satellite technology in the chort, 20 year history of the industry.

Anc just as the technologles involved are dynamic, sc also must
be our policies.

To remain wedded to policles that are based on yesterday's world
is to impose costs on users, suppliers and the economy at large.
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The FCC is now considering five applications to offer
international satellite services independent of INTELSAT. The
applications have engendered considerable controversy, and have forced
a lengthy review of America's policy. The Subcommittee I chair lLas
conducted an in-depth investigation into the policy issues raised by
thegse applications. Let me share some observations which are drawn
from our experiences in both the domestic and international arenas.

FPirst, INTELSAT has largely been a success. Prom its conception
in the early days of the Kennedy Administration, INTELSAT has

succeeded in creating a global satellite network that serves its
members well.

- INTELSAT now has 109 member countries. It has brought
instantaneous communication to virtually every country in the world,
helping to make the world a smaller place. 1Its inter-connected
network has hastened the integration of member countries into the
world econony, and has made internationzl telecommunications almost as
ubiquitous as the domestic system. INTELSAT i8 a monument to the
peaceful uses of outer space, and to coopsration among nations.

But it is important to understand just who INTELSAT's owners are.
They are primarily the Postal, Telephone and Telegraph Administrations
of member countries. The satellite network they designed is suited to
their needs -- providing point-to-point telecommunications for
switched voice and record services.

Thus traffic destined for European distribution is collected at
one of three earth stations in the United States, uplinked to thc
satellite, and received in another country. At that point, the
message transits the domestic network of the receiving country, and
ultipately arrives at its destination.

The facilities of INTELSAT have served this market well.
Moreover, by virtue of satellite technology, thin routes and high
density routes can be served over the same facility. Transmissions
are virtually distance-insensitive.

But there are other markets, distinct from the switched voice
narket, that lend themselves to satellite technology. These can be
characterized as polnt-to-multl-golnt, or multi-point-to-nulti-point.
We can identify some of these other markets =-- for example, the video
market. And the video market provides a good example of the way
changes in satellite policy can help to bring new products and
services to the public. Let me explain.

Until 1972, the FCC regulated the ownership and construction of
satellite earth stations, even if the earth station could only
a signal. 1In 1972, however, the FCC adopted its so-called
'open-skies® policy, which deregulated receive-only earth stations.
No one was quite sure what benefits would result from the new policy,

El{llC 109.
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but the PCC took a chance and let marketplace forces work.

aAnd the marketplace did work. Programmers for cable systems
quickly realized that saitellites offered an inexpensive alternative to
terrestrial transmission facilities. with a single uplink signal, a

programmer could reach virtually every cable system in the country, at
nominal cost.

The result was the inauguration of services like HBO. And with
the advent of premium channels on cable systems, the cable industry
has grown at a rapid pace. While basic cable services -- the
retransmission of over~the-air broadcast signals ~- have been in
existence since the early 50's, it was the availability of premium

services that has fueled the explosive growth of cable in the last ten
years.
LE1

INTELSAT does not now serve the video marketplace in a neaningful
fashion. The few video transponders that are available are
pre~emptible, they must be reserved far in advance, and they are
extremely expensive.

Moreover, the INTELSAT tariffs include additional charges for
additional receiving points, reflecting the fact that INTELSAT was
designed to meet the needs of its owners -- the PTT administrations.

The applications currently under consideration by the FCC propose
to serve the video market. They will make facilities available that
will facilitate the export of U.S. programming.

As an aside, most European naztions are several years behind the

U.S. in the development of cable systems. Great Britain is only now
constructing cable systems -- nany other countries are barely cabled,
or not cabled at all. The dearth of programming material that has
traditionally concerned the U.S. cable industry will alro becone a
concern of European cable operators. In short, there is a market
under construction, which the alternative satellite systems could
enakle U.S. programmers to £ill.

L33

What are the U.S. options? If we are to take advantage of the
developnent of non-traditional applications of satellite technology,

what is the appropriate course to pursue?
It seems to me that our options are threefold.
Pirst, we could rely upon INTELSAT, and try to encourage INTELSAT

to fulfill these new needs as well as its obligations to the public
switched network.

Second, we could protect INTELSAT's switched services fron
competition, but allow alternative systems for other applications.
|
\
|
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Or £inally, we could purSue competition with ideological fervor,

and pernit altrtnative satellite systems to compete directly with
INTEL SAT.

As Anericans, I believe we have a predisposition towards
conpetition. We know that competition encourages innovation, lower
prices, and a greater level of reSfonsiveness to the market.
Moreover, we already have alternative systems providing international
satellite service -- most notably, the INMARSAT system == which
connects ships at sea to the public switched networks of the world.

And asking INTELSAT to be all things to all pecole is not fair —-
particularly to those £rom under-developed nations. The new
agplications for satellite transmissions -~ video, high speed data ==
will, in all likelihood, only be utilized by developed countries.
Po:cing INTELSAT to meet the needs of a few of its members -- while
incurring costs for esach member country -~ is unfair. The Third World
should not be forced to underwrite the cost of video distribution
between the United States and Europe, Thus, I do not believe that the
£first option is realistic for the United states.

The third option == of permitting unrestricted competition to
INTELSAT for all services -- is equally unrealistic. To do so would
constitute an abrogation of our obligations under the INTELSAT
Agreements., Unrestricted competition would deny us the benefits of a
globally inter-connected system for switched services. And such a
policy would offend our partners in INTELSAT.

The second option, of permitting competition for some services,
while protecting INTELSAT's switched traffic, is far more reasonable.
It has the virtue of maintaing the go:d things that INTELSAT has
brought == cooperation, interconnectivity, and access to every corner
of the world.

But this option will also permit the development of new
applications of satellite technology, withcut imposing the costs of
the new applications on those who do not use them. Reliance on market
forces for the offering of non-traditional services is consistent with
our own tradition of free enterprise, and will facilitate greater
responsiveness to the marketplace.

We have already seen INTELSAT respond to the threit of
con~etition. Just two weeks ago, Ted Turner announced an a<teement to
export his Cable News Network to Europe, over INTELSAT. INTYELSAT now
offers a new data service -- International Businc¢ss Satellite
Services., I would expect to see additional innovation on the part of
INTELSAT in the future, proving the maxim that competition brings
users new services.

khk

Protecting INTELSAT's switched services, while permitting
alternative systems for customized services, is sound

o 11-1
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teleconmunications policy. But international telecommunications are,
by their natuze, joint undertakings. And INTELSAT, in particular,
represents both a telecomnunications and a foreign policy success.

There are foreign policy ramifications to this issus, which I'd
like to address as well. Those ramifications have both substantive
and politiczl dimensions, which must be separated. .

On a substantive basis, there is legitimate concern that
fragnenting INTELSAT's traffic will cause INTELSAT economic harm. It
gseems to me that, by limiting alternative systems to customized
services, and prohibiting them from offering switched service,
INTELSAT's primury nmission will be safeguarded. We're not talking
about 'cream skimming' here, in which the most lucrative traffic is
diverted from INTELSAT.

Rather, we are opening up to competition a new market, currently
un-served or under-served -- and making sure thLat those who use the
new services are the ones who pay for them.

The political dimension is, however, another story. For a
variety of reascns, and by a variety of players, the menbers of
INTELSAT have been told that the decision to permit alternative

systems represents a movenment away from a single global system for the
provision of switched service.

Nothing could be further from the truth.

Those member countries must be presented with a detailed

explanation of U.S. golicy, the safeguards that will be emgloyed to
protect INTELSAT, and, most importantly, the rationale behind the
policy to permit alternative systens.

That job has not been done.

And the absence of that explanation has created a situation in
which a foreign policy problem can develop, if it hasn't already.

There are, I think, two primary reasons for the confusion that
exists around the world about the direction U.S. policy is taking.

The first is a function of confusion within our own Government.

While I won't spend a great deal of time on this, there are two
Executive Branch departments that have primary responsibility over
international telecommunt- tions policy: the Department of Commerce
and the Department of St. .¢.

Explaining U.S. policy developments to other Governments ought to
be the responsibility of State. As far as I'm aware, State has not
nade the necessary effort co do so, until yery recently.

Instead, we have seen a 'turf war', in which the responsibilities
of each Department are blurred, as 2ach attempts to expand its
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authority.

Last year, State and Commerce signed a 'Memorandum ¢£
Undexstanding', attempting to delineate the respective

cesponsibilities of each Department. Yet there 2re disturbing si
+hat the turf fight continues unabated. 3 signs

The Telecommunications Subcommittee that I chair will continue to
oversee the formulation and inmplementation of international
telecommunications policy. It should be clear that the focus of the

Connerce Department should be telecommunications policy, and that of
the State Department, foreign policy.

To the extent that the lack of clarity in the responsibilities of
each Department continues to create problems, the Subcommittee will be
forced to legislate an appropriate delineation.

The other factor that has confused the rest of the world is the
2CC, and its role in the current dispute.

The Conmission has published a 'Notice of Inquiry/Notice of
Proposed Rule Haking' which is less than clear. 1In its notice, the

Connission raised th2 possibility of re-interpreting an Executive
Agreement. .

It suggests that the proposed alternative systems may be
permitted to compete directly with INTELSAT. In short, it virtually
ignores the recommendations of the President and the Executive Branch,
and starts ge& novo.

Under the appropriate statutes, the procedure is relatively
clear. The President has the authority, under the Communications
Satellite Act, to make a 'National Interest' determination that
alternative satellite systems should be permitted.

The PCC -~ operating undur the 'Public Interest' standard of the
Conmunications Act, nust examine the various applications, measure

them against the President's 'National Interest' criteria, and reject
or-grant them on that basis.

The Commission should not be in the position of making foreign
policy, nor of interpreting what amounts to American treaty
obligations.

To the extent that the FCC goes beyond the Executive Branch
recommendations, they will, of course, hear from the Congress.

Moreover, since it is the State Department that must coordinate
the proposed alternative systems with INTELSAT, any excesses on the
part of the FCC will not become U.S. policy.

I do not believe that the proposed alternative systems pose
substantive problems for the United States and its relationship with
+the other members of INTELSAT. But the manner in which the United
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States has addressed the issue may well have created a political
problen.

The State Department must undertake an aggressive effort to
explain the policy to our partnars in INTELSAT. It must reassure then
that the limited authorizations proposed by the President wi’l not
have an adverse economic impact c¢n INTELSAT, and do not represent a
diminution of America's commitmentv to INTELSAT.

L1

One subsidiary question that has been raised in this debate is
whe:he: INTELSAT ought to be allowed to compete with the alternative
systens.

It seems to me a more competitive INTELSAT could bring many
advantages -~ to the United States and to the rest of the world.

However, as we address this question, it seems to me that there
are two principles that ought to govern the resolution of the debat.:

#+ pirst, there should be no cross-subsidies. INTELSAT should
not be pernitted to use its protected position in the
swi;ched market to underwrite the cost of entering the new
markets. )

** Second, those who benefit from INTELSAT'S competing should be
the ones to pay for it. Less Developed Countries (LbCs) --
which will not be utilizing high speed data links, nor
24=hour video transponders =-- should not be forced to pay for
their construction, launch and operation.

The United States -- together with its partners in INTELSAT =~
should begin the process of defining the future role of INTELSAT in
these newly competitive markets, IZ there is a consensus that
INTELSAT should be permitted to compete, we should attenpt to define
the manner of that competition, consistent with the two principles I
outlined earlier. This effort should help to reassure INTELSAT and
its member countries that the United Stztes has a strong interest in
seeing INTELSAT prosper, and will continue to work to achieve that
goal.

Rkh

We are only at the beginning of this process. The detailed
recommendat .ons from the Executive Branch are ba:el{ a month old. The
ose

Telecommunications Subcommittee will be exanining t
reconmendations in the coming weeks, and we will hold hearings on them

early in April.
As we examine these issues, it is important to keep several

things in nind:
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First, the technology that has made INTELSAT possible is not
static. There have been tremendous advances over the past 20 years.

As the technologies involved have changed, so also should the
policies of the United States. By permitting alternative systems to
nake facilities available for un-served, or under-served markets,
those who depend on satellite transmission will be better off.

Second, unless we continue in the direction of alternative
sistems, there will be serious ogportunity costs. New export markets
will remain undevelcped. At a time when our balance of trade is
approaching crisis proportions, those opportunity costs are
significant and growing.

Finally, we should remember that INTELSAT has been good for the
United States, and good for the rest of the world. We should attenpt
to build on that base as we permit new applications of satellite
technology, and make sure that our partners are kept well aware of our
on-going commitment to the INTELSAT system.

We have all benefitted from the first 20 years of satellite
technology. If we are careful in tha development and explanation of
U.S. international telecommunications policies, we can guarantes that
the next 20 years will be equally beneficial.

Thank you very much.
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M:. WirtH. You are familiar with the rules of the subcommittee.
You have been here before, Mr. Schneider. We are pleased to have
you back. We appreciate your interest and concern.

If you could summarize your testimony in 5 minutes, I think we
are probably familiar with the general positions you have. The
members of the subcommittee are very interested in the issues and
have lots of questions. The faster we can get to those, the better off
we will be.

‘Wifihout objection, your testimony will be inserted in full in the
record.

Chairman Fowler, maybe we can start with you, and move then
to Mr. Schneider, and then finally to Mr. Markey.

Thank you for being with us.

STATEMENTS OF MARK S. FOWLER, CHAIRMAN, FEDERAL COM-
MUNICATIONS COMMISSION; WILLIAM SCHNEIDER, JR., UNDER
SECRETARY OF STATE FOR SECURITY ASSISTANCE, SCIENCE,
AND TECHNOLOGY, DEPARTMENT OF STATE; AND DAVID J.
MARKEY, ASSISTANT SECRETARY FOR COMMUNICATIONS AND
INFORMATION, DEPARTMENT OF COMMERCE

Mr. FowLER. I appreciate being able to discuss this issue with
you. I would like to summarize my full written statement, Mr.
Chairman.

As you know, we have pending before the agency five applica-
tions to construct and operate private international satellite sys-
tems, apart from Intelsat. These five applications present the Com-
mission with the specific question of whether the public interest
would be served by licensing these proposed systems.

The broader question is whether the United States should contin-
ue to rely almost exclusively on Intelsat for its future international
communications satellite needs, or whether it should look else-
where to satisfy some of those needs, without harming the system
that has served us so well.

The resolution of these question must involve the Congress and
the executive branch because they raise matters that are beyond
the scope of the Commission’s regulatory authority. We must to-
gether develop a policy that will ensure that future U.S. needs are
provided for and that the U.S. continues to satisfy its international
obligations.

erefore, the Commission has attempted, first of all, to fashion
procedures for regulatory consideration of the applications, both to
complement congressional and executive branch review and avoid
anIy unnecessary regulatori; delay on the part of the Commission.

n my testimony today, 1 will not discuss the merits of any par-
ticular application, since the Commission has neither determined
whether the applications should be grantcd, nor completed its cur-
rent proceeding to develop a policy for regulatory review of these
applications.

will attempt to explain the Commission’s role in this matter
and the issues that it is considering in its current proceeding, be-
cause the applications raise not only telecommunications concesns,
but also foreign policy, trade, and national security questions
which are within the province of the executive branch. The Com-
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mission withheld action on these applications until the executive
branch reviewed these other questions. That review culminated in
the President’s November 28, 1984 determination that separate sat-
ellite systems are required in the national interest.

Also in November, the Departments of State and Commerce
issued a joint letter informing the Commission of the criteria neces-
sary to ensure U.S. fulfillment of its international obligations, as
well as furtherance of telecommunications and foreign policy inter-
ests.

The Commission has issued a notice of inquiry and proposed rule-
making on the establishment of separate satellite systems. Com-
ments were due on April 1, 1985 and reply comments on June 5,
1985. The purpose of the notice is to develop as complete a record
as possible for the Commission to establish policy guidelines for
regulatory consideration of the applications.

Among other issues, the notice requests comments on the execu-
tive branch decision. The Commission’s interest in obtaining com-
ments on the executive branch decision is limited to the regulatory
implications of that decision.

The executive branch believes that economic harm to Intelsat
from the proposed separate systems can be avoided, if competition
is restricted to customized services such as intracorporate net-
works. Competition would be limite¢ by restricting separate sys-
tems to providing services through the sale or long-term lease of
transponders or segment capacity for systems not interconnected
with public switched message networks.

The Commission must look at the potential economic effect of
the proposed systems on Intelsat. In its notice, the Commission re-
quests comments as to the appropriate criteria for determining eco-
nomic harm and if that harm would constitute significant economic
harm under Intelsat’s charter.

The notice requests information on potential diversion of traffic
for Intelsat by the proposed systems, including how the level of po-
tential traffic diversion will be affected by restricting the proposed
systems to customized services; two, the resulting revenue impact
on Intelsat, and three, the options available to Intelsat to respond
competitively to the new systems.

While the potential economic effect on Intelsat is important and
must be considered under the requirements of the Intelsat charter,
we also must not lose sight of our obligation to weigh this effect
against potential benefits to the American consumer that may be
provided by these proposed private systems.

We intend to consider this question in our proceeding, as well as
other matters such as the effect private systems may have on exist-
ing service providers and the satellite equipment industry.

n sum, we can all agree that the proposed private systems raise
significant policy issues. The Commission faces a forinidable task in
analyzing tﬁe information and data that it expects to receive in re-
sponse to its notice. We intend to consider these issues carefully
before we take action.

We must first adopt policy guidelines for regulatory consider-
ation of the applications. Basud on the guidelines adopted, any fa-
vorable action would only be an initial conditional authorization,
pending completion of the required Intelsat consultation process.
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During that process, the Commission would assist the Depart-
ment of State in preparing documents that are required to begin
the consultation process and provide Congress with any informa-
tion and assistance it may neeé) to investigate this matter.

Mr. Chairman, that completes my prepared statement. Thank
you.

[Mr. Fowler's prepared statement follows:]

PREPARED STATEMENT OF MARK S. FowLER

Mr Chairman and members of the subcommittee, I appreciate the opportunity to
discuss international telecommunications with you, particularly new internuational
x}s}atelhte systems. With me today is Bert Halprin, chief of the FCC Common Carrier

ureau.

As you know, pending before the Commission are five applications to ¢cnstruct
and operate rrivate international satellite systems apart from the Intelsat system.
The first application was filed in March, 198gs and the last in May, 1984. Petitions to
deny ¢nd numerous other pleadings, studies, informal statements and letters have
been filed in response to the applications. .

Four of the proposed systems would provide service between the United States
and Western Europe. One would provide service to South America. All applicants
would sell or lease transponders on a non-taviffed basis; two would also provide tar-
iffed common carrier services. A variety of analog and digital communications serv-
ices would be available from the systems de nding on specific customer needs. Pro-

services include data collection and di tribution, teleconferencing, high-s
facsimile, computer-to-computer communications, remote printing, teletext, video-
text, and television and radio distribution.

The Hallmark of the applicants’ proposals is flexibility in mecting varied custom-
er transmission requirements. The applicants contend tha: the lease or purchase of
bulk transmission capacity in their proposed systems would provide users with the
same advantages that are available through lease or purchase of doniestic satellite
capacity on a non-ariffed basis. Some of these advantages have included (1) tailored
and flexible arrangements with customers not aﬁo&sible ander the regimen of a tar-
iffed service offering, (2) customer ability to make long-term plans for the use of fa-
cilities with assurance as to availability and price, (8) systems ggfcifically designed
to meet customer needs and (4) positive market development with new and innova-
tive service offerings,

The applications and responsive g!ﬁadings raise important issues which we all
agree require careful consideration. The specific question presented to the Commis-
sion is whether the public interest would be gerved by licensing the proposed sys-
tems. The broader question posed to Congress, as well as the Commission and other

encies responsible for the development of U.S. telecomminications nolicy, is
whether the United States should continue to rely almost exclusively on Intelsat for
its future international communications satellite needs or whether it should look
elsewhere to satisfy some of those needs without harming the system that has
served us so well. The resolution of these questions must involve the Congress and
the executive branch because they raise matters that beyond the scope of the Com-
mission’s reﬂxlatory authority. We must toﬁether develop a policy that will agsure
that future U.S. needs are provided while the United States continues to satisfy its
international obligations. Thercfore, the Comniission has attempted to fashion pro-
cedures for regulatory consideration of the apcrlications both to complement congres-
sional and executive branch review and avoi any unnecessary regulatory delay on
the part of the Commission. . )

In my testimony today, I will not discuss the merits of the applications since the
commission has neither determined whether they should be granted nor completed
its current proceeding to develop a policy for regulatory review of them. However, I
will attempt to explain the Commission's role in this matter and the issues that it is
considering in its current proceeding. . . .

Besides telecommunications concerns, the applications raise foreign policy, trade
and national security questions which are beyond the authority of the Commission
and within the province of the executive branch. Because of this, and at the specific
request of the Departments of State and Commerce, the Commission withheld
action on the applications until the executive branch reviewed the national security
and foreigr policy aspects of the applications, That review culminated in the Presi-
dent's November 28, 1984, determination that separate satellite systems are re-
quired in the national interest, and in a joint Department of State and Commerce
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letter of the same date informing tne Commission of the criteria necessary to ensure
USS. fulfillment of its international obligations and furtherance of both its telecom-
munications and foreign policy interests.

Following the President’s determination and the executive branch statement of
criteria, the Commission issued a notice of inquiry and proposed rulemaking on the
establishment of separate satellite systems. %omments were due on April 1, 1985
and reply comments on June b, 1985. The purpose of the notice 18 to develop as com-

lete a record as possible for the Commission to establish policy guidelines for regu-
atory consideration of the applications. The notice outlines the issues raised by the
applications and requests information and data to assist the Commission in resolv-
ing these issues. It also requests comments on the executive branch decision.

The Commission was not in a position to set out the executive branch decision as
its proposed policy because, at the time that we issued the notice, the executive
branch white paper which provides the basis for its decision has not been provided
to the Commission, The Commission believed that adopting the executive branch de-
cision as its own without first reviewinz the basis for it and public comment on it
would be inconsistent with the Commission’s status as an independent regulatory
agency.

However, «~hile we believe that public comment on the executive branch decision
i8 necessary, the Commission is not attempting and will not attempt to usurp execu-
tive branch authority in foreign policy, trade and national security matters. The
Commission's interest 1n cbtaining comments on the executive branch decision is
limited to the regu.atory i. Flications of the decision. The executive branch believes
that economic harm to Tutelsat from the proposed separate systems can be avoided
if competition is restiicted to “customized” services. According to the executive
branch white paper, customized services would include intra-corporate networks and
television transmission. Competition would be limited by restricting separate sys-
tems to providing services through the sale or long-term lease of transponders or
space segment capacity for communications not interconnected with public-switched
message networks.

The Commission must take a broad look at the potential economic effect of the
i)roposed systems on Intelsat. This is an important ~onsideration because the
ntelsat charter requires any member intending to use space segment capacity sepa-
rate from Intelsat facilities in order to meet international public telecommunica-
tions requirements to first consult with Intelsat to ensure technical capability with
Intelsat facilities and to avoid sigmificant economic harm to the global system. In its
notice, the Commission requests comments as to the appropriate criteria for deter-
mining economic harm and if that harm would constitute “significant economic
harm” under Intelsat’s charter. In addition, the notice requests information on (1)
the potential diversion of traffic from Intelsat by the proposed systems, (2) the re-
sulting revenue impact on Intelsat and (3) the options available to Intelsat to re-
spond competitively to the new systems. )

As part of its analysis, the Commission is comparing Intelsat services to the appli-
cants’ proposed services. The applicants believe that their systems would provide
services different from Intelsat services. Some argue that their systems would com-
plement Intelsat and actually stimulate overall demand for international satellite
services to Intelsat’s benefit. However, if the new systems are to offer services that
are subsiantially equivalent to Intelsat’s, there is a potential for traffic diversion.
Therefore, the Commission has requested information and comments on the extent
of potential traffic diversion. In addition, the Commission is looking at how the level
of potential traffic diversion will be affected by restricting the proposed systems to
customized services. We also must consider the enforceability of such a restriction
from both the legal and technical aspects. And, we must consider what options may
be available to Intelsat to avoid siﬁniﬁcant economic harm though competitive re
sponses, such as greater pricing flexibility, or by reduction in costs. Finally, the

mmission has requested comments on the feasibility of direct access in the envi-
ronment that would be created by separate satellite systems.

While the potential economic effect on Intelsat is important and must be consid
ered under the requirements of the Intelsat charter, we must not lose sight of our
obligation to weigh this effect against potential benefits to the American consumer
that may be provided by the proposed private systems. We intend to consider this
question in the proceeding that we have initiated as well as consider other matters
such as the effect private systems may have on existing service providers and the
satellite equipment industry.

_ In sum, we can all agree that the proposed private systems raise significant policy
issues. The Commission faces a formidable task in ana‘lgzing the information and
data that it expects to receive in response to its notice. We intend to consider these
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issues carefully before we trke any action. The Commission must first adopt policy
guidelines for regulatory corsid.ration of the applications. Baged on the guidelines
adopted, anly favorable action on one of the applications would be initial and not
final. Initial Commission action would take the form of a conditional authorization.
Coneultation procedures with Intelsat bty the United States and one or more foreign
authorities willing to authorize use of the proposed systems for service to their
countries would have to be completed before the Commission would issue a license
to the applicant. The Commission would essist the Department of State in p. sparing
documents that are required to be%i‘n the consultation process. The Commission
would not consider final action on the applications until the Intelsat consultation
process is completed. During this process, we would provida Congress with any infor
mation and assistance it may need in it investigation of this matter.

Thir ‘ompletes 1y prepared statement. I would now be pleased to answer the sub-
‘. 2’8 questions,

Mr. WirtH. Thank you very much for being here.
Mr. Schneider.

STATEMENT OF WILLIAM SCHNEIDER, JR.

Mr. ScuNEIDER. I thank you for this opportunity to appear before
the subcommittee, and I did enjoy my last appearance here.

I would like to summarize my statement briefly with respect to
the views of the Department on the question of communications
satellite systems separate from Intelsat, and I am privileged to join
with Mr. {'Vlarkey in pcesenting the views of the executive branch
as a whole.

Despite the finding that the systems arc required in the national
interest, the determination is not in and of itself an authorization
for any particular applicant to construct facilities or offer services.
It is the role of the FCC to give such authorization.

It must determine whether the services proposed by the individ-
u%l applications are in the public interest, convenience, and neces-
sity.

The executive braach criteria provided to the FCC by the Secre-
taries of State and Commerce are safeguards designed to limit the
economic impact of any new American systems on Intelsat. We are
the only country that has placed such restrictions on jts own sys-
tems in order to protect Intelsat. Other satellite systems have not
taken steps to limit competition with Intelsat regarding the impor-
tant public switched message networks. They have approved these
other separate systems, but they have singled out the proposed
U.S. systems for criticism.

I would like to reiterate a commitment that many people have
tried to obscure. The U.S. Government, this administration, the
Congress, and the business community are proud of the U.S. contri-
butions to the success of Intelsat. Support for Intelsat remains the
cornerstone of our international telecommunications policy. It is in
our national interest that Intelsat ghould remain a key element in
expanding international global telecommunications satellite sys-
tems.

The debate over separate systems should not be seen as a refer-
ence on Intelsat’s future. The question that we have to ask our-
selves is not whether to permit competition with Intelsat, but how
to tigst preserve the features of Intelsat in a rapidly changing
world.

International communications services constitute an essential
component of international trade today. Efficient and low-cost
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international communication links are an essential element of
international finance to facilitale the production and shipment of
goods and to manage U.S. offshore operations of its own invest-
ments.

There have been some questions about the kinds of services these
new companies would offer. All of the services options currently
being discussed deal either with video distribution or fully inter-
connected intracorporate aetworks operating from customer prem-
ises. None of them would compste with public switched network
traffic, which makes up more than 80 percent of Intelsat’s reve-
nues.

But the individual services were not the basis upon which the
senior interagencr group made its recummendation to the Presi-
dent to allow competition. That was based on the belief that compe-
tition is the most efficient way of making the widest range of serv-
ices available to customers at the lowest possible prices and should
be permitted, given adequate safeguards for Intelsat’s viability.

Most of the services that the companies plan to offer involve
combinations of satellite pos:tioning, frequency of use, and custom-
er convenience in innovative ways. Intelsat has the experience and
aggressive leadership required to compete in open markets and has
established systems and customers well acquainted with its quality
of service and proven track record of meeting the service demands
through forward planning and sound fiscal management.

There has been some discussion of Intelsat’s pricing flexibility. In
the opinion of Intelsat’s legal advice, the organization has a great
deal of flexibility. The Board of Governors has significant flexibil-
ity in determining the extent of cost recovery for each type of utili-
zation and in defining the type of utilization for which different
charges may be set.

A type of utilization may be defined on the basis of a wide range
of operational parameters, but not on the basis of who the users
are or on & zeographic basis.

We continue our longstanding efforts to keep the members of
Intelsat briefed on our actions. The Cepartment of State launched
a major effort to meet bilaterally with our major allies to discuss
communication issues, including the United Kingdom, the Federal
Republic of Germany, the Netheriands, Canada, Mexico, Japan,
and later this month with Italy and the Vatican.

Renresentatives of the Department have met with their counter-
parts in France, Spain, Brazil, Argentina, Chile, and most of the
nations of the Caribbean. Separate satellite systems have been a
prominent topic in all of these meetings.

In addition, at a meeting of the ITU, the assembly of parties to
Intelsat, we have worked strenuously to make our story known. In
the formal sessions, we have put our views on record. Through our
embassies, all Intelsat member countries have been provided copies
of the determination, the letter to the FCC, a list of questions and
answers, and a letter explaining the issue in detail and the recent-
ly &ublished executive branch white paper.

Washington, the Department distributed the same material to
all Intelsat member countries’ embassies with a diplomatic note of-
fering to brief interested representatives.
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We expect that other governments will be i1, a position to have
meaningful discuscions on separate systems, once the FCC has
acted and when a specific proposal, including the identification of a
foreign partner or partners, is presented.

The vitality of Intelsat in the longer term will depend on its abil-
ity to effectively and with economic efficiency serve a portion of
the international communication market. Fiber optics may well
offer very significant competition to Intelsat. It is necessary that
Intelsat optimize its economic efficiency and take full advantage of
its unique qualities to ensure its long-term viability.

Tt = current potential competition from the U.S. applicants’ sepa-
rate systems has already stiraulated Intelsat. It is important that
the parties and the signatories of Intelsat give careful consider-
ation to the future business of Intelsat.

I have attempted to cover a few of the issues concerning separate
systems, Mr. Chairman, and would be delighted at the appropriate
time {o respond to questions you may have.

'Mr. Schneider’s prepared statement follows:]
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Statement of

William Schneider, Jr,.
Under Secretary of State for
Security Assistance, Science and Technology

Mr. Chairman, Ladies and Gentlemen:

Thank you for affording me an opportunity to present the views
of the Executive Branch on the subject of communications
satellite systems separate from INTELSAT.

There haa been a great deal of confusion about the nature,
timing and purpose of the Presidential Determination. I hope
to be able to further clarify some of it here today.

Since 1983, Orion Satellite Corporation, International
Satellite, Inc., Cygnus Corporation and RCA American
Communications have had applications pending before the FCC to
provide trans=-Atlantic satellite communications services. 1In
addition, Pan Americsn Satellite Corporation has proposed to
establish a system which would serve Latin America.

Under the terms of the Communications Satellite Act of 1962,
such additional communications satellite systems separate from
INTELSAT, could be established if the President determined they
were required in the national interest.

The Senior Interagency Group on International Communication and
Information Policy reviewed U.S. international satellite policy
to determine whether, and under what conditions, authorizing
satellite systems and services in addition to INTELSAT would
be: (a) consistent with prevailing U.S. law, practice, and
international treaty obligations; (b) fn the U.S. national
interest; and, (c) compatible with sound foreign policy and
telecommunications policy goals.

After a thorough study of the issue, the Secretaries of State
and Commerce, on behalf of the 13 other members of the SIG,
submitted the Executive Branch recommendation to the
President. On November 28, 1984, the President issued a
Determination that separate systems are in the national
interest.

Despite the finding that the systems are “"required in the
national interest,” the Determination is not, in and of itself,
an authorization for any particular applicant to conatruct
facilities or offer services. It is the role of the FCC to
give such authorization. It must determine whether the
scrvices proposed by the individual applications are in the
public interest, convenience and necessity.
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CONDITIONS FOR COMPETITION

Mindful of U.S. obligations under the INTELSAT Agreement, and
in keeping with our desire to preaerve INTELSAT's vitality, the
Preaident inatructed the Secretariea of State and Commerce to
advise the FCC of criteria that would be necessary to assure
that the U.S. would continue to meet its obligationa. Those
criteria were contained in a joint State-Commerce letter to the
FCC. There are two conditioms:

1) each aystem ia to be restricted to providing aervices
through the aale or long—~term lease of transponders or apace
segment capacity for communications not interconnected with
public-switched message networks (except for emergency
reatoration service); and

2) one or more foreign authorities are to authorize use of each
ayatem and enter into consultation procedures with the United
States Party under Article XIV (d) of the INTELSAT Agreement to
enaure technical coampatibility and to avoid aignificant
economic harm.

The Executive Branch criteria are safeguards designed to limit
the economic impact of any new American systems on INTELSAT.

We are the only country that has placed such strict
reatrictions on its own syatems to protect INTELSAT. Members
of other international satellite systems have not taken stepa
to limit competition with INTELSAT as regarda the highly
important public switched message networks. The INTELSAT Board
of Governors and Assembly of Parties have approved these other
separate aystems, and yet now these bodies have singled out the
propoaed U.S, syatems for criticism.

We perceive a double atandard being applied. If new separate
systems, American or otherwise, cause significant economic harm
to INTELSAT they ahould not be authorized. These systems
should ahould not be pre judged by their nationality or the
market they intend to aerve, Based on specific proposals, and
taking into accoun. the advice of the Board of Governors, the
Assenbly of Partiea shall expresa its findings in the form of
recommendations. The United States Government will carefully
conaider all recommendations and will proceed with systems {t
deens consistent with fts obligationa to INTELSAT.

The iague now is before the FCC for fts action on the
applications. If the FCC grants initial approval, the
applicanta may seek markets for their services. If they are
successful and receive approval for operationa from another
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country, we will then join with that country (or countries) in
consulting with INTELSAT under the terms of the Agreement.

We believe that we have charted a course that will allow the
evolution, "in conjunction and in cooperation with other
countries, as expeditiously as practicable [of] a commercial
communications satellite system, as part of an improved global
connunications network, which will be responsive to public
needs and national objectives, which will serve the
conmunications needs of the United States and other countries.”

That language is taken from the Declaration of Policy and
Purpose of the Communications Communications Act of 1962.

U.S. COMMITTHENT TO INTELSAT

Before commenting on a few current issues concerning separate
systems, I would like to reiterate a committment that many
people have tried to obscure: the United States Government,
this Adminiatration, the Congresa, and all the businesspeople I
have talked to, are proud of the U,S, contribution to the
success of INTELSAT. Support for INTELSAT remains the
cornerstone of our international telecomnunications policy. It
is in our national interest that INTELSAT should remain a key
element in an expanding international global telecommunications
satellite systen.

WHY SEPARATE SYSTEMS?

The debate over separate systems should not be seen as a
referendum on INTELSAT's future. The question we have to ask
ourselves is not whether to permit competition with INTELSAT,
but how to preserve the best features of INTELSAT in a rapidly
changing world. International communications services
constitute an es3ential component of international trade
today. Efficient and low-cost international communications
links are an essential element of international finance, to
facilitate the production and shipment of goods, and to manage
U.S. off-shore operations, assets, and investments. Good
connunications facilities are also critical to the continued
developument of U.S. trade in servicas, which exceeded $40
billion in 1982.

In a recent article in the Washington Post, Mr., Markey cited
some interesting figures, Currently, he said, it costs a
mininun of more than $2,700 an hour to tramsmit television
programnming from New York to London using the facilities of
AT&T, Comsat, INTELSAT and British Telecom. In the United
States such service can be provided over a comparable distance
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for $790. Similarly, the least costly international private
.line service between New York and London now sells for about
$3,700 a pmonth, while conparable service between New York and
Los Angeles on a domestic satellite cost as little as $1,150
month,

Those large price differentials translate directly into reduced
comnpetitiveness for American companies. The question is not
whether INTELSAT has been successful in bringing down costs
over time, but whether for certain situations enploying
customized services, private companies could not do even
better. Competition has served this nation well. We believe
that private companies should be given a chance in this
instance as well,

SERVICES

There has been some question about the kind of services these
new companies would offer. All of the service options being
talked about deal with either video distribution or fully
interconnected, intracorporate networks operating from customer
premises. None of them would compete with the public-switched
network traffic that makes up more than 80% of INTELSAT's
revenues. But the individual zervices were not the basis on
which the SIG made its recommendation to sllow competition.
That was based on the belief that competition is the most
efficient way of making the widest range of services available
to consumers at the lowest possible prices, and should be
permitted, given adequate safeguards for INTELSAT's viability.
Most of the services that these companies plan to offer involve
combinations of satellite positioning, frequency use and
customer convenience in innovative ways.

One example is, small, customer-premises antennas linked to a
single satellite covering the entirec continental United States
and Western Europe, thereby eliminating terrestrial and
sometimes domestic satellite links that add to the cost and
decrease reliability. One company plans to offer
intra-corporate data links much like the INTELSAT Business
Service. It will provide the same basic service in a new
format and, in some cases, more directly and, they claim, at
reduced cost. In many places INTELSAT services are only
available over 30 peter C-band earth stations and terrestrial
links. 1ISI claims, for example, that none of the satellite
deployment plans approved by the INTELSAT Boacd of Covernors
would provide city center service to such major American cities
as Houston, Miami, New Orleans, Secattle.
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REGIONAL AND SPECIALIZED SEPARATE SYSTEMS

INTELSAT is certainly the premier international commercial
communications satellite system, but its members have shown
that they do not believe it should be the only one.
International systems already abound and more are
contemplated. Eutelaat continues to grow; Palapa, originally
conceived as a national system, now serves Indonesia and its
neighbors; Arabsat is about to become a reality; the Andean
nations are exploring the possibility of launching a system of
their own, as ia the Pan African Telecoumunications
Orgaaization., Even Papua New Guinea haa a system on the
drawing boards which, to be economically viable, will have to
be converted into an international system, competing with
INTELSAT, to survive. The owners of theae competing syatems
are all INTELSAT menbers.

When new services are suggested that cain be met within the
existing or planned equipment in the INTELSAT system, INTELSAT
has a significant competitive advantage. Where new services
are not part or wholly outside the current capability of
INTELSAT, INTELSAT may wish to invest its resources in
expanding its capability to offer these new services and
thereby compete with others, Or INTELSAT may choose not to
make such investment and maintain the focus of fta efforts on
its existing services. Bur it is important that such new
services be permitted to be tested under open market
conditions. Expanding markets through the efforts of
entrepreneurs is one of the principal characteristics of growth
in the American economy and its benefits to the advancement of
international communica.ions should be fully utilized. While
the current international communicationa market is expanding at
a significant rate, it is clear that new entrants offering new
services and competing servicea will further increase the
growth rate of this market.

INTELSAT has the experience and the aggressive leadership
required to compete in open markets, It has the added
advantage of established systems and customers who are well
acquainted with its quality service and its proven track record
of meeting new service demands through forward planning and
sound fiscal management.

COMPETITION BEYOND SEPARATE SYSTEMS

It can be argued that the traffic diverted from INTELSAT by
these existing internationsl systems is minor. But that is not
the point. The heart of the matter is that for one reason or
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another nations have found it necessary to set up satellite
systens outside of INTELSAT. Every system is a2 harbinger of
the future that we must not ignore. The times are changing,
and what worked well yesterday will not neressarily serve us as
well tomorrow.

Because we recognize our obligation to the INTELSAT system we
have imposed strict conditions on conmpeting satellite systems.
But these conditions will not protect INTELSAT forever. The
nenbers of INTELSAT need to develop & strategy that will allow
the organization to continue to be a vital 1ink in the global
telecomnunications system.

However, time for such consideration is growing short. The
first trans—-Atlantic fiber optic cable will become operational
in 1988. Trans~Pacific cables will soon follow. Another
private trans-Atlantic fiber optic cable, with enormous
capacity, has already received tentative approval from the
FCC. An application for another private system is under
consideration.

The wide band-width and high capacity of fiber optics systems
nake them ideal for the transmission of data and video, two of
the most likely areas of future growth ., In short, they are
attractive alternatives to satellite systems. Moreover, fiber
optics will allow international communications to grow
tremendously without further congesting the frequencies already
used for satellite and radio communications.

Beyond the existing separate systems and fiber optic cables, no
one really knows where further competition will come from. The
ability of any single provider of services tu predict what the
market will look like even two or three years hence has not
been very good. The most practical answer i8 "o permit the
open market place to test new technologies and services.
Through competition the customer selects his needed services at
affordable prices.

PRICING FLEXIBILITY

INTELSAT's ability to compete must be evaluated on criteria
that go far beyond simply pricing flexibility in its narrow
neaning. Additional criteria include: prodict differentiation,
quality of service, track record and expert se, accumulated
“good will,” support facilities, market position and strength,
and economies of scale or agope. On all of these points
INTELSAT is a formidable competitor.
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Even on the narrow issue of pricing flexibility, INTELSAT
appers to have & good deal of leeway.

Article VII of the INTELSAT Operating Agreement requires that
space segment utilization charges "shall have the objective of
covering the operating, maintenance and administrative costs of
INTELSAT, the provision of such operating funds as the Board of
Governors may determine to be necessary, the amortization of
investment made by Signatories in INTELSAT and compensation for
use of the capital of Signatories.”

Article V(d) of the Agreement states that “... The rates of
space segment utilization charge for each type of utilization
shall be the same for all applicants for apace segment capacity
for that type of utilization.” This provides the guiding
principle for establishing charges based on utilization., It
meana, esaentially, that once & particular service has been
defined on the basis of operational parameters, prices charged
for that service will be the same for all users served. Thus
thin-route customers pay the same for a specific INTELSAT
service aa customers on heavily-used routes.

In essence then, there are two baaic requirements regarding
INTELSAT's charging practi:es. First, the same price shall be
charged for the same type of space segment utilization, and.
second, prices charged (and revenues generated) must cover
costa and an appropriate return on capital.,

In the opinion of INTELSAT's Legal Advisor, the organization
has a great deal of flexibility. In a memorandum entitled
“"pDetermination of INTELSAT Space Segment Utilization Chargea,”
he stated that "in establishing utilization charges, the Board
of Governors has gignificant flexibility in determining the
ext .nt of coat recovery for each type of utilization and in
defining types of utilization for which different charges may
be set. A type of utilization may be defined on the basis of a
wide range of operational parameters, (including technical
elements, role of the satellite to be used, the degree of
protection given, etc.), but not on the basis of who the uaera
are, i.e., on an individual 1link basis or on a geographic
basis.” We concur with this conclusion.

LEAKAGE INTO THE PUBLIC-SWITCHED NETWORKS

One complaint against the Determination is that it depends for
fts success on a reatriction =- no connection to the
public-switched networka -- that is inherently unenforceable.
We don't accept that aaaertion. While it is certainly possible
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*hat some leakage into the networks may occur, experience with
the federal government’s FTS system and other WATTS services
indicate that the amount will not be significant. Neither the
Determination, nor most of the laws of the United States are
based on the assumption that pepole are inherently dishonest,
but rather on voluntary compliance. Widespread cheating is, in
our view, neither probable ncr inherently undetectable. To
give up the advantages of competition on the off chance that
someone might cheat would not, in my view, be eifther prudent or
productive.

INFORMING INTELSAT MEMBERS

We continue cur long-standing efforts to keep the members of
INTELSAT briefed on our actions.

Long before the Presidential Determination was announced, the
Department of State launched a major effnrt to meet bilaterally
with our major allfes to discuss communications issues. Under
the leadership of the Coordinator for International
Communication and Information Policy, such sessions have been
held with the United Kingdom, the Federal Republic of Germany,
the Netherlands, Canada, Mexico and Japan. Additional meetings
are scheduled later this month with Italy, the Vatican and,
again, with the UK. Separate satellite sysiems have been a
prominent topic in all of those meetings. In addition
representatives of the the Department of State have met
individually with representatives of many other countries
including France, Spain, Brazil, Argentina, Chile, and most of
the nations of the Caribbean. In every case we have carefully
explained current U.S. actions on this issue, reiterxted our
continuing support for INTELSAT, and answered innumerable
questions.

In addition, at meetings of thea ITU and at the Assembly of
Parties of INTELSAT, we have worked strenuously to make our
story known. In formal sessions we have put our views on the
record.

Once the Presidential Determination was signed last November
our embassies in all INTELSAT member countries were provided
with copies of the Determination, the letter to the FCC, a 1list
of questions and answers to be used with host country
officials, and a draft letter to be sent by our Ambassadors to
appropriate officials explainiung the issue in detail. Embassy
officers were instructed to make our views known, not only to
PPTs, but to ministries of foreign affairs, trade and
economics. USIA has distributed material about the decision to
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public affairs officers around the worid with instructions to
discuss the issues at every appropriate opportunity with host
country officials. Here in Washington, the Department of State
distributed copies of the Determination, the letter to the FCC,
and the list of questions and answers, to all INTELSAT member
country embassies with a diplomatic note of fering to brief
interested representatives.

However, we are not in a pogition to undertake extensive
detailed discussions with other governments until the FCC
completes its action and we have a specific proposal, including
the identificatfion of a foreign partner, to dis. The
United States decision process is a very open mattu: and
although the Presidential Determination is known, it is not
reasonable to expect that other governemnts will be in a
position to have meaningful dicsussions on separate gsystems
until the FCC has acted and a specific proposal is presented
which mensts the Executive Branch criteria and any FCC
requirements.

The vitality of INTELSAT in the longer term will depend upon
its ability to, effectively and with economic efficiency serve a
portion of the international comnunication market. Fiber
optics may well offer very significant competition to
INTELSAT, It i{s necessary that INTELSAT optimize its econonic
efficiency and take full advantage of its unique qualities to
ensure its long term vitality. The current potentisl
competition from the United States applicants for separate
gystens has already stimulated INTELSAT. It is important that
the Parties and Signatories of INTELSAT give careful
consideration to the future business of INTELSAT.

I have attempted to cover some of the current issues concerning
separate systems. I would be happy to respond to questions you
might have.

Thank you.
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Mr. WirtH. Thank you very much, Mr. Schneider.
Mr. Markey.

STATEMENT OF DAVID J. MARKEY

Mr. MaARkEY. Thank you, Mr. Chairman.

Since Secretary Baldrige and I testified before this subcommittee
last July, there have been new events, as you've heard. Both Presi-
dent Reagan has acted on the joint recommendations submitted by
Commerce and State, and the FCC has begun a formal rulemaking
proceeding.

I would like to focus primarily on the affirmative side of this con-
troversy and to review some of the reasons why we in the adminis-
tration think that having U.S. satellite systems, using American
technology to serve American users, is a %ood idea.

To compete effectively in today’s world economy, American in-
dustry has to continue to improve its efficiency and output. One of
the ways in which many of our leading corporations are trying to
accomplish these goals is by harnessing the new computer and
communications technologies.

General Motors, for example, is developing sophisticated intra-
corporate networks which will link product design, manufacturing,
distribution, and retail operations. Other companies, including GE,
IBM, and AT&T, have reportediy started similar programs.

The kind of customized intracorporate networks which the new
satellite systems are proposing to offer could make a significant
contribution to this overall process. They could also help strength-
en and expand our international services trade.

This services sector today accounts for more than 68 percent of
the total gross national product, and the money we earn from
international trade, services, and investments amounted to almost
40 percent of our total export income in 1983. Included are interna-
tional banking and finance, data processing, services like account-
ing and engineering, and communications. Also included would be
the $1.08 bill )n the United States earned from marketing TV pro-
grams abroad last year. Recent estimates indicate we had a serv-
ices trade surplus in 1984 of about $17.6 billion.

Virtually all of the companies marketing services overseas are
heavily dependent on communications. Since communications rep-
resents a significant part of the overall costs, any reductions we
can achieve in international communications prices through com-
petition should have a very positive effect.

The administration’s satellite policy strikes a reasonable balance
between the need to maintain a very strong Intelsat and the need
to make sure that American users have a broader range of choices
available when it comes to satisfying their international communi-
cations needs.

Under the President’s determination, a separate satellite system
will be limited to providing services that are not connected with
the conventional switched networks. This will safeguard Intelsat
from any significant economic harm.

Second, it will tend to focus the new entrants on serving emerg-
ing business needs instead of simply duplicating Intelsat’s cvrrent
conventional service offerings.
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We start from the basic assumptions that private initiatives and
competition should be the norm; monopoly and protection, the ex-
ception.

The United States i obviously committed to maintaining Intelsat
as a strong and effective international organization. We believe,
however, that the need to preserve Intelsat as a strong organiza-
tion and the need to provide American users with access to the effi-
ciencies that new technology offers can be accommodated.

The subcommittee should also bear in mind that allowing new
entry was only one part of the overall administration program. We
also examined the issues of Intelsat’s pricing flexibility and broad-
ening the range of customers with which Intelsat can deal.

We have petitioned the FCC to change its rules to allow for what
we call comnpetitive access by carriers and users to Intelsat, and the
FCC has recently asked for public comments on our recommenda-
tions.

In conclusion, Mr. Chairman, I would like to thank you and
other members of the subcommittee for the assistance and support
that you have provided us in developing our satellite policy. There
are FCC regulatory proceedings and consultation with Intelsat yet
to come; however, we believe that the administration’s overall pro-
gram is sound, and we are optimistic that in the next few years
this program will start to pay public dividends.

Thank you.

: [Tlie prepared statement of the Honorable David J. Markey fol-
ows:
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Statement of

pavid J. Markey

Assistant Secretary for Communications and Information

U. S. Department of Commerce

Mr. Chairman and Members of the Subcommittee:
Thank you for this chance to briefly review the Reagan
Administration's international communications satellite

policies.

Developments Since July 1984

Since Secretary Baldrige and I :restified before the
Subcommittee last July, there have been several major
developments. Last November President Reagan acted on the joint
re n~mendation3 submitted by the Commerca and State Departments,
and he determined that new American international satellite
systems are "required in the national interest"™ under the terms
of the 1962 Communications Satellite Act.l/ Subsequently, the
Federal Communications Commission (FCC) began a foimal rulemaking
on the regulatory issues raised by the five separate system
applications that have been filed. In February of this year,
moreover, the Senior Interagency Group on International Communi-
cation and Information Policy (SIG) that I co-chair published its
own "yhite Paper® discussing the background and teasons for the
President's determination. we hope the White Paper will persuade
readers that we reached sound conclusions, and also help to

expedite the FCC's proceedings.

1/ Presidential Determination No. 85-2 of November 28, 1984,
49 Pederal Register 46937 (Nov. 30, 1984).
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Focusing on Benefits

Mr. Chairman, I expect many Subcommittee Members already
have some familiarity with the issues which have been taised.
INTELSAT has been presenting its arguments against the proposed
new Amer ican systems and trying to explain way it should continue
to have a global gatellite monopoly, The individual system
applicants have also been active presenting their side of the

issues.,

I would be pleased to answer any questions the Subcommittee
might have regavding the Administration's policies and to address
INTELSAT's arguments as well., Today, however, I would like to
focus primarily on the affirmative side of this controversy and
to review some of the reasons why we in the Administration think
that having new U.S. satellite systems using American technology

to serve American users is a gocd idea.

Promoting Industry Productivity

Communications and aerospace are two of the ™suncrise”
industries in which America remains a leader, and these "high-
tech" sectors are particularly important since they contribute
toward making U.S. industry more productive and competitive.
These industries also provide much of the infrastructure that is
needed to expand promising parts of our export economy, such as

the services sector.
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To compete effectively in today's world economy, American
industry has to continue to improve its efficiency and output.
One of the ways in which many of our leading corporations are
trying to accomplish these goals is by harnessing the new
computer and communjications technologies. General Motors, for

example, is developing sophisticated intracorporate networks

which will link product design, manufacturing, distribution, and

retail operations. Other companies including GE, IBM, and AT&T

reportedly have similar programs underway.

Computers and communications obviously can be the source of
great efficiencies. If our companies are given the chance to
capitalize on these technologies, we should be in a better posi-

tion to compete more effectively both at home and abroad.

Fostering Trade in Services

The kind of customized, intracorporate networks which the
new satellite systems are proposing to offer could make a
significant contribution to this overall process. But these
proposed American satellite systems are also important because
they could help strengthen and expand our international services

trade.

The services sector today accounts for more than 68 percent

of our total Gross National Product, and the money we earned fron
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international trade in services and {nvestments amounted to

almost 40 percent of our total export income in 1983.3/

Included in our services accounts are export activities such
as  international banking and finance, data processing,
professional services like accounting and engineeiing, and
communications. Also included would be the $1.03 billion the

United States earned marketing TV programs abroad last yea;.é/

Unlike the situation in many other areas, the most recent
estimates made by the Commerce Department's Bureau of Economic
Analysis indicate that we had a services trade surplus in 1984 of
about $17.6 billion. This was down significantly, however, from
1983's $28.1 billion surplus, and 1984 was the third consecutive
year that this surplus declined.i/

Victually all of the companies marketing services overseas
are heavily dependent on communications. Since communications
represents a significant part of their overall costs, any reduc-
tions we can achieve in international communications prices
through competition should have a positive effect. Such

reductions should make our companies more competitive, help them

2/ 1985 U.S. Industrial Outlook at pp. 39, 43.
3/ MPAA estimate, February 1985.

4/ BEA, Survey of Current Business (1985).
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expand their business, and ultimately provide for more and better

American jobs.

Striking a Reasonable Balance

The Administration's satellite policy strikes a reasonable
balance between the need to maintain a strong INTELSAT and the
need to make sure American users have a broader range of choices
available when it comes to satisfying their international

communications needs.

Under the President's determination, the separate satellite
systems will be 1limited to providing services that are not
connected with the conventional switched network. This
lim‘tation will have two main effects., First, it will safeguard
INI. ..ol from any significant economic harm, since by far tte
bulk of INTELSAT's traffic and revenue B8tream will be “off-
1imits" to the new entrants. Second, however, it will temnd to
focus the new entzants on serving emerging business needs instead
of simply duplicatiny INTELSAT's current conventional service

offerings.

Encouraging Injitiative and Competition

This Administration obviously has a strong view in favor of
permitting private initiative and competition to go forward. We
start from the basic assumption that private initiatives and
competition should be the norm, and monopoly and protection the

exception.
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In this situatiom, we think that those who are in favor of
perpetuating an INTELSAT'monopoly over transatlantic satellite
services bear a heavy burden of proof. The United States is
obviously committed to maintaining INTELSAT as a strong and
effective international organization. We do not want to do
anything that would jeopardize its economic well-being. Our
economic analysis, however, indicates there will be very little,

if any, adverse effect on INTELSAT.

We believe, in short, that the need to preserve INTELSAT as
a strong organization, and the need to provide American users
with access to the efficiencies new technology offers, can be

accommodated.

Helping INTELSAT Compete

The Subcommittee should also bear in mind that allowing new
entry was only one part of the overall Administration program.
We also examined the issues of INTELSAT's pricing flexibility
and broadening the range of customers with which INTELSAT can

deal.,

The State Department's review of the 1973 INTELSAT Agreement
concluded that INTELSAT now enjoys considerable flexibility and
can compete with the new entrants on the basis of price. Such
price competition is desirable as a matter of telecommunications
policy since it should benefit users while giving the firms in

the market an incentive to be efficient.
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The issue of expapded access to INTELSAT is also an
important part of the Administration's overall program. Comsat
currently is the only U.S. firm permitted to deal directly with
INTELSAT and to invest in the INTELSAT space segment. We believe
other carriers and users should have the option of dealing with

and investing in INTELSAT in the case of customized services.

We have petitioned the FCC to change its rules to allow for
competitive access by carriers and users to INTELSAT, and the FCC
recently asked for public comments on our recommendations. We
believe competitive access, like pricing flexibility, will go far
toward establishing a "level playing field" in the customized
services area and thus make full and fair competition more

possible.

conclusion

In conclusion, Mr. Chairman, I would like to thank you and
other Memoers of the Subcommittee for the assistance and support
you have provided us in developing our satellite policy

recommendations.

Obviously, the process here is just beginning. fThere are
FCC regulatory proceedings and consultation with INTELSAT yet to
come. We believe, however, that the Administration's overall
program is sound, and we are optimistic that in the next few

years, this program will start to pay public dividends.
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Mr. WirtH. Thank you, Mr. Markey. All three of you, we appre-
ciate your staying within the timeframe.

The Chair will now recognize the members in the order of their
appearance. We now have nine members who have come. We ask
members also to stay within that 5-minute,period of time.

S R&cognizing members in the order of their appearance, Mr.
wWift, ;

Mr. Swirr. Thank you very much, Mr. Chairman.

The executive branch in its white paper states that U.S. foreign
policy and international communications and information golicy
requires continued strong international commitment, and the
white paper says that unrestricted entry could undermine the in-
tegrity of this international enterprise, which would be inconsist-
:ﬂ;tWith U.S. national interest. And I assume you all agree with

The administration proposes to preserve the integrity of Intelsat
and limit adverse impact by restricting the additional systems to

roviding services through the sale or long-term lease of transpon-

rs or space segment capacity for communications, but not inter-
connecting with public networks. That is kind of the key, as I un-
derstand it

How do you prevent private line traffic sent from one location to
another from leaking into the public telephone networks of either
the United States or foreign countries?

How is that done technically, and how is it done in terms of po-
licing it? )

Mr. MARKEY. Let me start.

First of all, I don’t think that we have said in our decument that
you can totally prevent it. As far as I know, there is no technical
means to totally prevent that kind of traffic, some of the traffic
from leaving the public switched network and every ncy and then
ﬁppearing in the intracorporate systems that we are talking about

ere.

Like with most things that the Federal Communications Commis-
sion does, or any other Federal agency, you expect that people will
obey the law. You would have restrictions here that I understand
would be included in the license that would be provided to these
applicants. As I understand it, anyone who would apply for a satel-
lite dish, an Earth station, would have to get a license to use it in
international trade and international traffic.

Mr. Swir. If I hear you correctly, you essentially hope they will
just live up to the provisions of the license.

Mr. MARKeY. Not just hoping. I think there are restrictions that
the FCC enforces. They have enforced them in a number of other
cases where people were not able to use certain services because of
license restrictions.

In addition, let me mention one other thing, if you don’t mind.

Mr. Swirt. Certainly.

Mr. Markey. There is something called software partitioning,
which means that you can program your software in such a way
that it will prevent interconnection with the switched network.
Now that is still in the process, I understand, of being totally devel-
oped. But I also understand that it is pretty much available to be
used in certain cases,
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There are ways that we can urge people to use new technologies
to make it if not certain, at least make it very difficult to violate
these restrictions.

Mr. SwirT. In July of 19883, when Congress was considering legis-
lation to eliminate or limit the proposed FCC access charge plan,
Chairman Fowler told our committee that bypass is difficult to
detect, and enforcing the limitation on bypass, “would certainly
present some very grave enforcement problems.”

The Chairman’s submitted statement stated the following:

In many cases, it is very difficult to identify when bypassing is actually occurring

It could cost the Government substantial sums of money to investigaie possible vio:
lations and to adjudicate ths imposition of fines.

Now what has happened technically between July of 1983 and
today is to suggest that detecting bypass, which this would be, is
anlz[easier or any less expensive to enforce than it was then?

r. MArkEy. Well, I don’t think I've said it's going to be easy.
But I think if you look at the kinds of people that we're talking
about that have been using these new systems, it would be a very
visible thing if a lot of traffic were to move off of the public-
switched network and onto these new systems. People like AT&T
and other long-distance carriers, international carriers, are going
to have a great interest in making sure that that does not happen,
because that would be their traffic.

Another thing that we have involved here, that we did not have
involved in that instance, is that we are dealing with other coun-
tries, particularly European countries, who, I understand, make a
very concerted effort to oversee how you are using your network.
In most cases, they own all of the equipment, and you only lease it.
I think that also tends to make this a little bit different from the
bypass situation.

Mr. Swirr. Mr. Chairman, I recognize my time is up. I got
through about one-third of thet particular line of questioning. I
have about nine other lines of questioning. So I will be back.

Mr. WirtH. Mr. Rinaldo.

Mr. RiNALDO. Thank you, Mr. Chairman.

Chairman Fowler, the FCC has asked for public comments on the
question of whether new licenses should be granted, and if so, the
ge;lrms and the conditions under which the licenses should be grant-

Those public comments, I understand, are being filed right now,
anc% that process will be completed within a few weeks; is that cor-
rect.

Mr. Fowrer. The comments were filed as of April 1, sir, and
reply comments must be filed no later than June 5. It is about a 4-
month comment cycle.

Mr. RivALpo. If I understand it correctly, then it is the FCC’s in-
tention to make a decision on whether to grant licenses based on
these public comments; is that correct?

Mr. Fowrer. The first thing we would have to do, Mr. Rinaldo, is
to digest the record. The staff will come up with recommendations
on the policy questions that you referred to, and others, and there
would be an order issued. After that order is issued, then the Com-
mission, based upon the policy determinations made in that order,
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would then judge each of the individual applications in determin-
ing whether or not they ought to be granted, as well as other mat-
ters which deal with certain technical rules we have that each ap-
plicant must comply with, quite aside from the policy question.

Mr. RiNALDo. Then the answer to my question is basically yes.

Mr. FowLer. That’s correct, sir.

Mr. RiNALDO. As you know, some parties have criticized the pro-
cedure that the is followingi in this case. Specifically, these
parties believe {pat the FCC should announce the terms and condi-
tions under which it proposes to grant licenses, and then seek
public comment on those specific proposed terms and conditions,
rather than egursuing the more open-ended approach that the FCC
has embarked upon—that is, asking for public comments on the de-
sirability of approving licenses.

Let me begin by acking you, are you familiar with that criticism?

Mr. FowLER. I have heard that, yes, among others.

Mr. RiNaLpO. Do you believe that the specific criticism I men-
tioned is a well-iust‘ ied position, and if not, why not?

Mr. FowLER. I think, Mr. Rinaldo, the way we are proceeding is
exactly the way to go. We have a very open process, first of all. We
have a very long pleading cycle, so that anyone who wants to be
heard can and will be heard. We have asked a number of questions,
both very general policy questions, as well as technical questions
on design to try to make a public interest determination as to
whether these kinds of alternative competitive satellite systems
ought to be authorized.

nce we have made policy determinations, after public comment
and deliberation by the Commission, I think we will be in a very
good position, then, to then grant each of these applications.

Anyone who has any problems with any of these applications has
had an opportunity already to have filed a petition against the spe-
cific application, some of which were filed as long as 2 years ago.
And there was a voluminous number of pleadings filed at that time
as to specific applications. And then there were comments filed by
the applicants in opposition, and then reply comments by the peti-
tioners.

And at that time, indeed, the Commission could have legally, as
well as, I think, from a policy standpoint, made policy calls and
granted licenses as a legal matter.

But we have gone much further, in response to congressional
concerns. We have gone out with the omnibus notice of inquiry to
ask these questions, in some respects again, to ask new questions,
and specifically to get comments on the executive branch determi-
nation.

Once we have done all that, I think we will have done a very
thorough and comprehensive job of ventilating all of the issues
and we will be in an ideal position and exactly where we should be
in determining whether or not we grant a specific application.

Mr. RiNALDO. As long as you ..e talking about ventilating the
issues, let me ventilate one that I am aware of.

Intelsat argues that the competitive applicants are cream-skim-
ming, in effect, the most lucrative lines of business.

Now would you comment on that and how approval would affect
the vitality of Intelsat?
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Mr. Fowrer. I would not like to make comments that would
appear that I am prejudging. I would only observe, Mr. Rinaldo,
that many of the services that are proposed to be offered by some
of these applicants are not now, and have never been, offered by
Intelsat. Therefore, the charge of cream-skimming falls by the way-
side of its own weight.

Mr. RnaLpo. You mentioned—and we know these applications
have been pending for about 2 years—your decision will be—you
will be through the decisionmaking process in 3 or 4 months; is
that correct?

Mr. Fowrer. We will have the reply comments in June, and I be-
lieve we will have a decision sometime in the latter part of 1985,

Once that is done, we have to then grant or reject each of the
individual applications. If one is granted, they are given a construc-
tion ,.cmit only, and then the Department of State comes in and
initiates a consultation process under 14(d) of the Intelsat agree-
ment, along with a foreign entity. We think that process will take
a minimum of a year to 18 months, and it could then take even
longer for an applicant, once granted and having jumped through
all of the hoops, to be able to order the hardware and actually
launch and become operational.

We are looking, it seems to me, at a very long time frame.

Mr. RINALDO. I realize my time is up. Thank you, Mr. Chairman.

Mr. WirtH. Mr. Bryant.

Mr. BrYANT. Chairman Fowler, it strikes me that the limitation
on customized services presents problems which are analogous to
the problems of detecting a bypass in the domestic context.

In July of 1983 when Congress was considering legislation to
eliminate or limit the proposed FCC access charge plan, you told a
joint hearing of the Senate Commerce Committee and the House
Energy and Commerce Committee that bypass is very difficult to
detect, and that enforcing the limitation on bypass would certainly
present some very grave enforcement problems. I am quoting you
now.

Your submitted statement stated the following:

In many cases, it is very difficult to identify when bypassing is actually occurring.
It could cost the Government substantial sums of money to investigate a possible
violation and to adjudicate the imposition of fines.

My question is, Has anything happened technically between July
1983 and March of 1985 to suggest that detecting bypass is any
easier, and has anything happened to make enforcement of bypass
any less expensive?

Mr. FowLeRr. The first thing is, the volumes of people we'’re talk-
ing about in each case is different. In domestic bypass, it would be
any business entity that wanted to employ a bypass for its own
purposes and not use the public switched network.

Here we're talking about a limited number of players. That is,
these applicants who have filed applications with the Commission
and enforcement relating to this very small number, whereas in
the domestic situation, we are talking about literally thousands or
perhaps hundreds of thousands, so that the numbers are quite dif-
ferent in terms of enforcement.
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The second thing is that if one of these applicants were to begin
w0 try to enfage in a massive interconnection effort, it would have
to necessarily mount a large-scale advertising campaign for it to be
successful. And that means, therefore, it could be easily detected—
anything that is of any significance.

Now I hasten to say, Mr. Bryant, that there is no rule, at least as
far as we know right now, that is 100 percent enforceable. But any
significant effort to divert switched traffic through the systems
would be necessarily publi., because they could not succeed unless
they advertised.

I know that Intelsat itself has an IBS [International Business
Systems), service which it offers, which has the same condition—
that is, that the users may not use the IBS service to interconnect
into the public switched network, and the director general has
been quoted as saying that that self-enforcement policy can be very
efficacious indeed.

So it is the same condition for the same purpose now used by
Intelsat as to its IBS service.

And last, there are some new technical measures, I understand,
that may be in the offing. Mr. Markey mentioned what I called the
neutered PBS software which would make it difficult, if not impos-
sible, to interconnect, and there are other matters that are being
studied now.

But we cannot bank on those. I would say simply that those are
some of the things that we can reasonably rely on in the future.

By condit:ionin&l these licenses on their not interconnecting, it
seems to me, with hundreds of millions of dollars invested i the
satellite system, a satellite licensee would be very reluctant to vio-
late one of the prime conditions, if the agency imposed one, that
would jeopardize his investment by having his license revoked.
That would also be true of a user employing an Earth station li-
censed by the FCC. So I think there is a panoply of reasons why we
do not think there necessarily will be a problem, although I hasten
to add that this is one of the questions we are studying thoroughly
and asking for comments on in this precise proceeding.

Mr. BryanT. If the assumption that the separate systems will not
cause significant economic harm to Intelsat turns out to be wrong,
what steps would you then be able to le%ally take to address the
situation once the systems are operational

Mr. Fowrer. That is a very big assumption. I think the first
answer is, at this point, we have to go forward based on the execu-
tive branch determination and look at that determination, which
states that such satellite g{stems are in the national interest and
are required in the national interest.

I do not foresee the agency ordering one of those licensees to
cease and desist their operations. I would observe that the satellites
do have a finite life, and if there were to be a determination in the
future that they somehow jeopardized the cxistence of Intelsat,
then presumably no more of those systems would be authorized by
the Csinmission.

Mr. BryanT. What kind of a life would theg' have?

Mr. Fowirer. I have seen some estimates of 10 years. Some of the
more state-of-the-art satellites can now go 10 years.

Mr. Bryant. Thank you.,
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Mr. WirTH. Mr. Broyhill.

Mr. BroyniLL. Thank you, Mr. Chairman.

I would like to address a question to Secretary Schneider and
also some comments to Secretary Markay.

As you know, 2 or 3 weeks ago, I communicated with the Presi-
dent and asked the President to consider appointing a Government
representative to monitor the Comsat activities and what went on
at Intelsat meetings. Tuat is really what I was talking about.

And I was gratified that this was done, and the Government rep-
resentative did attend the recent Intelsat board of governors meet-

ings.

And the question I would like to ask is, do you think that having
a Government observer at the meeting was helpful?

Mr. ScuNEmER. Yes, Mr. Broyhill. We understand that it is re-
garded as useful within the executive branch.

Mr. BrovsiLL. Do you have any comments with respect to the ex-
perience, to that particular experience?

Mr. MARkEY. From what I have been told, it was a very positive
experience. In fact, the Comsat people, we discussed it with them
before it happened, and they were very cooperative. I think they
understood that it provides certain protections to them, too, in
their role as signatory.

Mr. BrovaiLL. Do you think it would be helpful if Government
observers attended future meetings of this type?

Mr. ScuNEIDER. Based on this meeting, I think it would be the
case frequently that it would be helpful.

Mr. MARKEY. In this case, as you probably know, we did not have
someone there for the entire meeting, but just for those matters
where the Government had a particularly strong interest.

We are currently trying to work with Comsat to come up with a
policy that we can all agree on for future meetings.

I think certainly it is something we are going to be working on,
and I would expect that we would have observers for other meet-
ings for particular issues where we have a very strong interest.

Mr. BROYHILL. Are you saying it depends on the agenda?

Mr. MaRrkeY. To a certain extent, it might. There & e certain
things that I do not think we would have to have observers there
for, where Comsat could represent us.

In iuic case, it had to do with regulations, guidelines that were
going to determine whether or not there was significant economic
harm, and that, of course, directly bears on the President’s docision
here. So I would think that in the future we would look at the ;
issues as they come up—and we have good advance notice from |

|
\

Comsat as to what is on the agenda—and make determinations as
to whether or not we need an observer there or not. We are still
trying to> work that out with Comsat.

Mr. BroysiLL. You are talking about those instances where
things on the agenda might be discussed where the economic inter-
ests of Comsat might be different in some respect or might he in
conflict; is that what you're talking about?

Mr. MARKEY. Yes, sir. As you kriow, there are a number of other
companies now involved in international communications that
have an interest in what happens at Intelsat. In some cases, they
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compete with Comsat. It's not really fair for them to have their in-
terests represented bﬁ Comsat at these meetings.

So in cases like that, I think we would be very interested in
having a Government observer.

Mr. BroyHILL. Secretary Schneider, did the representative that
represented us, did that person come out of your shop?

r. SCHNEIDER. Yes, he i8 from the Department of State.

Mr. BroyHILL. Under your direction?

Mr. ScHNEIDER. Yes, that is correct.

Mr. BroyvHiLL. Have memorandums from that individual been
circulated to the appropriate people in the administration, includ-
ing Secretary Markey?

Mr. SCHNE(DER. of the interested parties in the Government
have been briefed. We have had an arrangement where we were
together on it on an interagency basis for these international meet-
inﬁ, yes. All are informed of the output.

r. BROYHILL. Is there a procedure for informing those who may
compete with Comsat, as Secretary Markey was alluding to a few
moments ago with respect to those issues or those decisions that
are made at that meeting and making sure that they are notified
in a ?timely way? Is there a procedure for those kinds of notifica-
tions

Mr. ScHNEIDER. We have not encountered that as yet, but as
those circumstances arise, as agenda items come up that will re-
quire special circumstances for informing interested parties or
whatever special arrangements might need to be made for the Gov-
ernment to relate the contents of what went on, we would make
those arrangements on an ad hoc basis.

Mr. BroyHiLL. I thank you for your response.

Mr. WirtH. Thank you, Mr. Broyhill.

Mr. Bliley.

Mr. BuiLey. Thank you, Mr. Chairman.

Mr. Schneider, let's assume that the FCC decides to grant li-
censes for new international satellite systems that would compete
with Intelsat.

As you know, some people have tried to argue that this would be
A violation of the international agreement that the United States
signed when it joined Intelsat. Specifically, that agreement states
in article 14(d) that no country which is a member of Intelsat ma
;E;ant licenses for satellite systems that would compete wit

telsat, unless the country that has granted such authorization
seeks the algn'oval of Intelsat.

If the FCC did decide to grant licenses for new satellite systems,
would it be the intentior of the U.S. Government to seek the ap-
proval of Intelsat, as contemplated by article 14(d) of the Intelsat
agreement?

Mr. ScHNEIDER. Yes. After the license is conditionally granted by
the FCC, we would undertake consultations with Intelsat under the
provisions of 14(d).

Mr. BuiLry. If that is the case, I am a little bit confused as to
why some people are contending that the aYgroval of licenses by
the FCC for competing saiellite systems would vioiate the Intelsat
agreement.

Can you shed some light on it for me?

Q
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Mr. ScuNEIDER. Well, there may be a number of explanations. To
some degree, there may be understandings of the way in which the
institutional arrangements work, and certainly in our discussions,
subsequent to the President’s determination in November, it indi-
cated a considerable degree of misunderstanding.

In part, it was contributed to by a problem we had that, I sup-
pose, is inevitable. During the course of Government deliberations,
there was some press coverage that was inaccurate. The press cov-
erage described the United States as going ahead with competitive
systems without regard to our commitment to Intelsat.

In fact, the notion of maintaining our commitment to Intelsat is
at the core of the Presidential determination. After the President
made his determination, we made a very substantial effort, as sum-
marized in my remarks, to acquaint member states of Intelsat and
signatories with the U.S. Elositlon, and I think that has gone some
distance in reducing the kind of mischaracterization of American
policy intentions.

Mr. Buitey. Thank you, and thank you, Mr. Chairman.

Mr. WirTH. Thank you, Mr. Bliley.

Mr. Oxley.

Mr. OxLEy. Thank you, Mr. Chairman.

I would [ ke to ask all of the panelists to respond to somewhat of
a philosophical question, and that is: While it ap&ears as recentl
as even yesterday, when we responded in kind to the situation wit
Japan, that we are trying as best we can to signal to the Japanese
our need for them to open up their markets to our telecommunica-
tions, at the same time we have been through the divestiture of
AT&T and other trends throughout the country, and in the world,
toward divestiture, breakups, and dereiulatory modes. It would
appear to me that the efforts so far that have been directed toward
the North Atlantic market and the whole question of satellite com-
petition is pretty much in the mainstream of what is going on in
this town, as well as throughout the world. I am wondering if each
one of the »anelists would care to comment on that—if they indeed
see that as a trend, and whether, in fact, the efforts at providing
competitive markets in conjunction with Intelsat in many cases is
clearly the trend of the future?

Mr. Fowler.

Mr. FOWLER. Yes, Mr. Oxieg.

I would initially observe that the Congress passed a brand new
section T to the Communications Act, which essentially states that
where a new service or technology is proposed to be adopted, any
gart wishing to oppose such service or technology bears the

urden of demonstrating why it would not be in the public interest.

That, it seems to me, is a very clear expression of a policy by this
Congress that, generally speaking, new services are to be preferred
and new technologies ought to be introduced into the marketplace,
and there has to be a compelling reason demonstrated why they
should not be. Otherwise, the presumption is that they ought to be.

I think you are right in observing that the thrust is bipartisan, it
seems to me, agreement {0 open up markets, to foster new services
for the consumer, to promote new technologies.

Oxl\lllr. ScuNEIDER. I would like to add a few points to that, Mr.
ey.
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One of the things that hasg profoundly affected the attitude of
many of our European allies has bzen the effectiveness with which
the United States has been an engine of economic development in
the past few years.

As recently as the economic summit last year, the President’s
dialog with his counterparts in a number of the European coun-
tries, they expressed a good deul of admiration for the way in
which the United States had become so effective an engine ¢f de-
velopment and a very conspicuous gainer in employment. And the
U.S. model of encouragin% the market forces of competition is
really at the cutting edge of policy change in Europe now.

My observation has been that the European countries, to a con-
sidereole degree, are now seeking ways in which they can improve
the possibilities for the development of competition and ease of
entry into the industry generally.

So I think the steps we have taken in the telecommunications
market are more likely than not to be emulated to at least some
degree in rany of the developed countries of the world.

Mr. MARKEY. Let me just add to that.

One of the things that perplexes me about some of the opposition
here is that they seldom mention the fact that we have a Eutelsat
system now in being in Europe, coordinated successfully with
Intelsat, with no restrictions on what they can do at all. Arabsat
has just gone into operation with 22 Arab countries, with no re-
strictions on what they can do, coordinated successfully with
Intelsat. There is a system around the Indonesian area, coordinated
with Intelsat, with no restrictions on what they can do.

I just saw a newsFaper article that the Eutelsat system is in the
business of looking for three more satellites. These are systems out-
side of the Intelsat system. And obviously they find that there are
benefits to those systems.

And while they are arguing with us tryingl to find some of those
same benefits for our users, they are using this technology to bene-
fit their users.

So obviously that just supports what you have said. This is going
on around the world. It is not anything new.

Mr. WirTH. Thank you, Mr. Oxley.

We have a vote on. The members will be back very shortly, if
you would wait patiently.

rief recess.)

r. Swirr [presiding]. The subcommittee hearing will continue.
Until the other members whose turn it is return, I will take advan-
tage of the opportunity.

A figure has been used which—and I think the SIG report says
that there would not be any harm to Intelsat because 90 percent of
their service is voice traffic—where does the 90 percent come from?
Did you take the part of their service that is on the switched net-
work, and you assume that is the 90 percent?

Mr. Margey. I think those figures came from Intelsat docu-
ments. I’m not exactly sure. I don't remember that we said it was
exactly 90 percent. We said, I think, looking at the documents that
we had then from Intelsat, that the Intelsat projections were to the
effect that the largest amount of their traffic by far was the so-
called switched voice traffic.
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Mr. SwiFr. 'm not trying to put words in your mouth, buc what I
assume has happened is that the figure is 90 percent of switched
network, and that got translated into voice network.

Mr. MARKEY. Yes, sir. .

Mr. Swirt. If you establish these independent, competing serv-
ices, and let’s say a major corporation, Westinghouse, wants to deal
with—Westinghouse, New York wants to deal witl. Westinghouse,
Bonn, some otg that is going to be voice, isn’t it?

Mr. MARkEY. Sure.

Mr. SwiFt. So the 90 percent is not—that is service that would
otherwise be in the switched network if it were not for the competi-
tors.

Mr. MARKEY. That’s right.

Mr. SwiFT. So the 90-percent figure is not accurate?

Mr. MARkeyY. No, it is accurate in the sense that we took the
figure that Intelsat gave to us at that point. They are saying now it
is much less than that. But it was accurate in the sense that——

Mr. Swirr. What I thought we agreed to just now was that what
tl‘lehg‘? percent stands for is the amount of switched network stuff,
ri

r. MARKEY, Yes.

Mr. SwiFt. So now if Westinghouse buys a service from Orion or
somebody else, what used to be on the switched network of their
voice activity will now be on their leased line. I don’t know what it
is, but it is something different than 90 percent. It is something
less than that.

Mr. MARKEY. Probably.

Mr. SwiFT. And how much that is is something we should prob-
ably know before we groceed down this path. Wouldn’t you think
that would be prudent?

Mr. MARKEY. I don’t know how you make those kinds of projec-
tions myself. The projections that we have made at the Department
of Commerce are that these areas are going to grow by about 14
percent a year. So even if some traffic leaves Intelsat, as you have
pointed out—and it well may—we would suspect that just the ordi-
nary growth of the traffic would mean that there would not be
harm to any extent.

Mr. Swirt. Did I hear you say earlier that you had contemplated
anything you might do in eliminating interconnection between any
two competing services? Did you say that?

Mr. FowLER. That I would contemplate eliminating?

Mr. SwiFr. Limiting or eliminating. In other words, should com-
petitors to Intelsat, A and B, be able to interconnect themselves, A
and B interconnect?

Mr. FowLER. I cannot give you an answer off the top of my head,
but it seems to me, I don’t see any reason why, if the limitation
applies to all of the applicants, the executive branch limitations,
they will ke equally as effective, whether or not these entities are
interconnected among themselves.

Mr. Swirr. That would seem a logical conclusion. To the degree
we have a disagreement it would seem to be over how large the
bypass would be. But to whatever degree it is a problem, it seems
to me, it would be geometrically increased if the different services
could interconnect as well. The job of trying to run down where all
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those communications links were going would be almost impossible,
I would think.

I have already had my time, and I promised when members re-
turned, they would be recognized.

The gentleman from Louisiana, Mr. Tauzin.

Mr. TavuziN. Thank you, Mr. Chairman.

Mr. Fowler, I cannot help but believe that if private competitors,
separate systems entrepreneurs, enter the trans-Atlantic business,
that tha Eotential for that business is pretty good.

I also hear that Eutelsat is interested in turning it around and
getting into the trans-Atlantic business, if, in fact, we allow private
competitors.

The prospect is for great proliferation of those systems. I cannot
help believing, if that occurs, it will amount to a real siphoning off
of the traffic base that Intelsat relies on today.

Now what would make me not believe that? Why shouldn’t I be-
lieve that?

Mr. FowLzRr. It is not a question of whether you would believe or
not believe, but what you would be disposed to believe in terms of
ultimate harm to the Intelsat system, which ties in with your ques-
tion directly.

I think the first answer is that many of these applicants are pro-
posing entirely new customized services that have not and are pres-
ently not being offered by Intelsat.

Mr. TauvziN. I understand—-

Mr. FowLeR. That goes to the question of diversion.

Mr. TauziN. It is very important. But I understand that Intelsat
Business Services is providing many of those services that are vir-
tually comparable to the customized services of these competitors.
Is that not true?

Mr. FowLER. That is correct. But there are many services pro-
posed that Intelsat does not now offered. Moreover, the basis on
which these would be offer by these private systems is quite differ-
ent in some cases. That is to say, they would permit a company to
purchase circuits, to purchase a satellite transponder, and own the
fyt%nsponder and do with it what it wishes over the life of the satel-
ite.

This supplies a great deal of stability and certainty to the long-
range planning of that company, because it owns its satellite capa-
bility, in effect. You cannot do that, for example, with an Intelsat
service.

Mr. TAuzIN. Granted there may be some advantages to going
with the private system.

i Mr. FowrLEr. My point is that these are quite different distinc-
ons.

Mr. TauziN. Given those advantages, be they i price or control
of your owr system, doesn’t that mean that that is business that
Intelsat is not going to get? Doesn't that erode the traffiz base of
Intelsat?

Mr. FowLER. Not necessarily.

Mr. TauzIN. Why not?

Mr. FowLER. Because some of the systems’ services, as I said
before, have not historically been offerer{ by Intelsat. That is one of
the reasons—in fact, the applicants are proposing these systems be-
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cause there 18 « demand on the part of users for some of the new
customized services.

I was just looking at the record of the comments that were filed,
Mr. Tauzin. Many of the U.S. users said, “Give this a try. There
are many services we would like to have that we cannot now get.”

Mr. TavuziN. But assuming Intelsat is supposed to grow—and I
understand its commitments were based upon an annual growth
rate of 15 percent—assuming it is suppused to grow, obviously like
a good system, it is su;')‘posed to expand. It is supposed to make new
offerings. It is suppuscd to get into those offerings that people want
and desire.

If it cannot do so because those offerings are being made by com-
petitive systems, now, Intelsat cannot grow at the annual rate of 15
percent that it is supposed to grow at.

Then I cannot help but wonder why ftyon cannot see, as I believe,
that Intelsat will be hurt, that its traffic base will be weakened in
terms of its annual growth projections, and therefore its interna-
tional function will be damaged.

Mr. MARrkEy. Could I respond to that?

Mr. Tavuzin. Yes, Mr. Markey.

Mr. MARrkeY. I get the impression that you are assuming that
Intelsat is not going to respond to any of the competition and pro-
vide some of these services that it now does not provide.

Mr. TavuziN. You only have so much demand out there. Intelsat’s
growth in 1984 was only 10.8—10.6 percent. It was below. the pro-
Jections made when the commitments were made. Therefore, 1t is
not growing already at the pace to meet its commitment, if you
look at 1984 figures.

If other competitors are taking part of the demand away from it,
how can it possibly grow to meet those commitments?

Mr. Markey. I do not agree with your premise that there is not
going to be a stimulation in traffic, when we take care of some of
the needs that are not now being taken care of. Certairédgeople are
not using Intelsat because Intelsat does not fl1 their needs.

Mr. TavziN. My answer to you is, if it does not and they want
those services, and Intelsat is growing at a lower rate than it is
supgsosed to, then obviously it has to move in and provide those
needs.

Mr. MARkEY. We hope they will.

Mr. TAvuziN. Why can’t it and why wouldn’t it do that, and isn’t
competition going to damage its ability to do that?

Mr. MARKEY. What we have to remember here is, this decision of
the President did not just indicate that he wanted to see competi-
tion. He also wanted us—he asked the State Department and the
Commerce Department to look at the present competitive situation
to make sure that Intelsat could compete with any new competitor.

Mr. TAvzin. That's awfully important.

Mr. MArkey. That is what we're trying to do. We followed the
decision in proceeding to urge more direct access to Intelsat by
Feog}lle other than Comsat. We think that would stimulate traffic
or them.

They also have, as the State Department has indicated, flexibil-
ity in pricing. So we think Intelsat—and I think they have shown
this in how active they have been around this town—they are not
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going to sit back and take this on their heels. They are going tv get
out there and compete, and they’re going to get a lot of this traffic.

Mr. TAuziN. I hope they do. But I have to tell you that I am con-
cerned about whether we are going to damage their ability in some
respects to stay afloat.

The January 30 meeting, the extraordinary minutes of the inter-
national organization, the France attendee took a different view
than those of you on the panel today with respect to the ability of
separate traffic streams to be totally separated from the public
switched system. In fact, they answered the question, “No, you
cannot separate them,” and they said no on the basis of extensive
studies and experience with the telecommunications network in
iF‘rgnce and said, “We do not think you can separate them proper-
y.

That is a position we can argue about. But what concerns me is
that if my fears are right, that proliferation of competitive systems
will drain away the demand, be it old or new demands that are
necessary for growth projections for Intelsat, and the possibility
exists thet you may not be able to contain the separate systems
from the public switched systems, if any of that is true, and I sup-
pose my bottomline question to you is: At what point do you—will
you believe that enough damage has been done to Intelsat that you
will say, ““Wait. We have got to reverse our position. We've got to
reverse our policy,” and if you reach that point, can you reverse it?

Is there a bottomline point where the international obligations of
Intelsat will be damaged, where the first consideration of its func-
tion mandates that you rethink your policy, and could you reverse
it at that point?

Mr. ScHNEIDER. Yes, Mr. Tauzin. If the circumstances arose in
the way that you describe, we could reverse it, because there was a
Presidential determination that was based on an understanding of
the way in which the technology was evolving that led the Presi-
dent to the belief that the provision of new services by new en-
trants could be helpful.

The reason why we do not think it is likely to come to pass, if I
could use a parallel to the computer industry, the fact that hun-
dreds of new entrants have come into the computer industry has
not drained off business from a few of the IBM’s and the Honey-
wells and so forth, but it has expanded the market to the point
where there is much more demand out there, much more for every-
one.

In the case of telecommunications services, the demand itself is
growing dramatically because of the way in which technology is
evolving to find new uses for telecommunications services, and for
that reason, we believe that both Intelsat will be able to prosper
because of the demand for voice traffic, and the providers of cus-
tomized services will be able to fill those needs in parallel.

Mr. Tauzin. Final question, Mr, Chairman, if you don’t mind.

You are telling me you don’t believe that will happen—I hope
you are right—if you pursue this policy. But if you're wrong, if you
put all of those systems out there, if all of these private entrepre-
neurs make these enormous investments and they’re all out there,
and if others in the European Community respond by themselves
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getting into the business and competing, how do you unscramble
that egg?

How do you then protect Intelsat?

MTr. SCHNEIDER. It seems protection of Intelsat is a policy assump-
tion. There are a number of ways in which this could be done.

First, licenses are granted to the U.S. participants, and landing
rights in the United States are granted by U.S. regulatory authori-
ties. So the terms of those licenses and landing rights could be
modified to deal with the situation you describe. So I think the
?atter could be—is technically capable of reversal, if we chose to

o it.

Mr. TavziN. In other words, you just cancel the licenses of the
people who made all of those investments?

Mr. ScuNempEr. You might have to modify the terms. These are
investors who are taking a chance on the competitive market. If
their estimate of the viakiiity of the demand for these customized
services are not there, they will also suffer economic losses, but
that is the nature of business activity.

Mr. Tavzin. I apologize for going on, Mr. Chairman.

I only hope before you pursue this policy to its conclusion, that
you really know these answers before you do it. If you're wrong, I
don’t see how you're going to tell all these businessmen that they
can no longer use the satellites they have invested in and the sys-
tems they have built after they have got them up, they're working,
and after the damage may have been done to Intelsat.

If our national purposes and our foreign policy purposes in
Intelsat are severely damaged at that point, we are going to make
an awful choice that I hope we don’t have to face.

Thank you, Mr. Chairman.

Mr. Swirr. I share the skepticism of the gentleman from Louisi-
ana, and I would very much like to see a schematic drawing of the
wonderful device you have for putting this particular toothpaste
back in the tube.

I recognize the chairman of the full Committee, Mr. Dingell.

Mr. DiNgeLL. Mr. Chairman, I thank you.

Gentlemen, welcome to the committee.

Mr. Fowler, as you recall, I have a letter from you saying that
you do not intend to allow public comment on the Commission’s
proposal for resolving the international satellite issues.

Can ‘);ou tell me why you would foreclose pubiic comment on that
matter

Mr. Fcwiir. I don’t believe we said that, sir. We have indicated
by this proceeding that we now have underway that we have a
forum that is designed explicitly to invite and receive comments
from any party wishing to do so.

Mr. DInNGeLL. As ] understand it, you propose to allow comments
on the proposals that are before the Commission at this time, but
that the Commission’s own proposal will not be subject to public
comment, and I so interpreted your letter.

Am] inerror?

Mr. FowLgr. It would be sub{ect to petitions for reconsideration.

Mr. DinNgeLL. But not for public comment?

Mr. FowLer. That is, in effect, public comment, yes, sir.
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Mr. DiNGeLL. No. Because a petition for reconsideration has pro-
cedural constraints on it, and it involves only those persons who
were participants in the original proceeding, does it not?

Mr. FowLER. There are no constraints whatsoever on what they
may file on the petition for reconsideration, so long as it is rcievant
{0 the decision of the Commission. |

Mr. DiNGeLL. Why is it that you have not gone the rest of the |
way and permitted public comment on the proposed action of the
Commission?

Mr. FowLER. First of all, we have not taken any action yet, Mr.
Chairman. We have asked certain questions, and specifically one of
the main issues that we have asked for corament on is the execu-
tive branch determination.

Mr. DiNGELL. I applaud that, and I commend you for that. But as
I gather, you still have not taken the step that it is necessary to
permit public comment on the proposed action of the Commission.

Mr. FowLer. Well, again, we are asking right now—the very
process we are going through now is designed to permit everyone
comment on every single issue.

Once we make a finding through an order, anyone who disagrees
w1t:1 it will have yet another opportunity on petitions for reconsid-
eratio..

Mr. DINGELL. But not an opportunity to comment.

Mr. FowLERr. Ye:. indeed. Yes, sir.

Mr. DingeLL. You say a petition to reconsider is the same as a
comment on the part of the public during a publicly noticed period
for comment on a particular proposal?

Mr. FowLEr. I am saying they will have the same opportunity
through the petition for reconsideration to again advance their
viewpoints on what we did and why it was right or not right.

Mr. DinGeLL. Well, I will be interested to observe whether, in
fact, the public will be afforded full opggrtunity to comment cn the
proposed action which is taken by the Commission.

Mr. FowLeR. Mr. Chairman, may I add one thing, sir?

If the Commission were to do something different than that pro-
posed through the executive branch determination, I can repres:nt
to yczu here today, sir, we would in that event ask for further com-
ment.

Mr. DiNGELL. For further comment?

Mr. FowLER. Yes, sir.

Mr. DINGELL. That comforts me mightily.

Let me pose an additional question. Can you give us some esti-
mate of the capacity of the international telecommunications
system, if all of the alternative systems that are now in proposal
are in operation by 1995?

Mr. FowLEr. What would the total capacity be?

Mr. DiNGELL. Total capacity in terms of number of circuits?

Mr. FowLER. I cannot off the top of my head.

Mr. DiNGELL. Would you grab a number out of the air?

Mr. FowLEr. Not really. I would be delighted to consult with my
trusty staff and give you a number, sir.

Mr. DiNGeLL. What about the number of 700,000 circuits being
available at that time? Is that an unreasonable number?

Mr. FowLER. I just do not know, sir. That may well be.
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Mr. DiNGeLL. That would be compared to 82,000 circuits.

Mr. FowLER. I do aot know what the exact number is.

Mr. DiNGELL. 82,000 circuits to meet forecasted demand.

Mr. FOwLER. I'm not clear, when you use the term “circuits,”
what widths you're talking about.

Mr. DiNGELL. I’'m talking about voice-%;rade equivalent circuits. I
gather, if these figures are correct, that that is 10 times the
gmoun(t1 of capacity for which there is projected need and forecasted

emand.

Mr. FowLER. The arithmetic seems right; yes, sir.

Let me hasten to add, sir. that many of the new services are
custom services that use very wide bandwidths and take enormous
circuit capacity, so that it is somewhat misleading simply to say
that it is x times more than present cagacity, in tb t some of these
customized services are not now and have never been offered b,
Intelsat. If offered through these alternative systems, even thoug
there are a great number of new voice grade circuits created, as
many of these circuits are for computers to tulk to other computers
and require very wide widths of spectrum or frequencies, we may
well see all of these circuits and more being required in order to
accommodate these new customized services.

Mr. DINGELL. Would you review the market estimates and tell us
whether you disagree with them at the Commission and to what
degree you do so?

Nof1 at this particular time. Just if you would submit that for the
record.

Mr. DINGELL. Let me ask you this question, Mr. Chairman.

Does Intelsat have sufficient é)ricing flexibility to meet the new
competition that would be posed by the administration's proposal?

r. FowLER. We asked that question in our notice of inquiry, su,
and we're getting comments on that now. That is also a matter for,
it seems to me, the Board of Governors and the Assembly of Par-
ties of Intelsat particularly to make a determination on.

Mr. DiNGeLL. How about the FCC?

Mr. FowLER. No. We do not have any role in that determination.
t'tMr.? DINGELL. Isn’t that part of your judgment in allowing compe-

ition?

Mr. FowieR. It could be part of our determination as to alterna-
tive satellite systems, and we do ask questions on the question of
flexible pricing.

But the question as to whether or not they have the flexibility
withi:. the present Intelsat agreement to flexibly price is a decision
that the Commission has nothing to do with directly.

Nir. DINGELL. Doesn’t the Intelsat agreement require global price
averaging, which would prevent Intelsat from pricing to meet the
new services on the North Atlantic route?

Mr. FowiER. As I understand it, Chairman Dingell, .ae Intelsat
agreement provides that the same prices have to be charged for the
same services. That does not mean, however, that if Intelsat pro-
vides new services, they cannot price them—since they are differ-
ent services, they may price them differently than other services
presently offered.

Mr. DINGELL. It indicates a strong possibility that they might
lack the necessary pricing flexibility.
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Mr. FowLER. No, sir, it does not. I cannot say that.

Mr. DinceLL. Have you had any inquiry on this point?

Mr. FowLER. Again, the determination as to what legally the
body we call Intelsat may do under the Intelsat agreement is not
an area where the Commission will make a determination. That
will be made by the signatories themselves. If they conclude that
the agreement does not permit that, they can change the agree-
ment.

Mr. DiNGELL. Mr. Schneider, same question to you. Does Intelsat
have sufficient flexibility in pricing to meet the new competition?

Mr. ScunEIpER. Yes, Mr. Chairman. We believe that Intelsat does
have adequate pricing flexibility, because it is only required to
charge the same price for the same service. But a new service can,
if they choose to compete with new entrants, can price their serv-
ices flexibility within the existing Intelsat articles.

Mr. DingeLL. What do you have in the way of either legal analy-
sis on this point or economic analysis on this point?

Mr. ScuNEIDER. During the course of the Department’s delibera-
tions on this subject, we had review of this by our legal staff. We
studied the articles.

Mr. DiNnGeLL. What you are saying is, “Trust us.” I asked you
what legal analysis you have at the Department i State on this
point.

Mr. ScunEemER. The legal advisors at the Department of State
has a staff that has helped the Department reach a judgment on
this, including advice as to whether or not the Intelsat articles pro-
vide pricing flexibility. The conclusion was that it did

Mr. DinGELL. Is that a published study available to the public?

Mr. ScuneER. No, we have not published it. We published the
conclusions of the study in the executive branch white paper. We
would provide, Mr. Chairman, if you choose, for the record, the
characterization of the Department’s views on this subject, if that
would be helpful.

Mr. DinGeLL. That is very different from a study which would be
a legal analysis.

y question was, do you have any legal analysis at the State De-
partment on this point?

Mr. ScHNEIDER. In order to arrive at the conclusion, we had to
have the legal analysis done of this.

Mr. DingELL. Has the legal analysis been put out to the public
for comment?

Mr. ScHNEIDER. No, it has not been put out to the public for com-
ment.

Mr. DingeLL. Would you submit it to the committee, so that we
can review it?

Mr. ScuNEIDER. We will give you the documentation.

[Testimony resumes on p. 182]

[The following information was submitted for the rccord:]
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POSITION PAPER

INTELSAT LEGAL OPINION
CONCERNING THE DETERMINATION OF
INTELSAT SPACE SEGHENT
UTILIZATION CHARGES

Issue: The INTELSAT Legal Advisor has issued an opinion on the
subject based, in part, on the responses of th, ee U.S. law
firms to a single carefully tajlored question. The Director
General and others can be expected to draw on the opinion
during any discussion of the degree to which pricing
flexibility is available to INTELSAT under the Agreement, the
Operating Agreement, and the implementing general rules
estanlished by the meeting of Signatories.

U.S. Posgition: The United States does not disagree
Tfundamentally with the conclusions of the INTELSAT Legal
Advisor presented in the Legal Memorandum of December 14, 1984
1/ (AP 9-18, BG 61-62). However, those conclusions, unless
understood within their self-limited context, may be cited
erroneously as support for a variety of propositions. The
application of the INTELSAT legal opinion, is therefore, more
worrisome than the opinion itself. The question posed to the
three law firms by INTELSAT relates only to a portion of the
INTELSAT Legal Opinion and is misleading in its simplicity.

Discussion: After an analysis of the Agreements, &their
negotiating history, the genaral rules implemanting the
Agreenents and the past practices of the Board of Governors,
the INTELSAT Legal Adivser drew the following conclusions
indicating considerable flexibility in the determination of
INTELSAT space sedment utilization charges:

1/ This memorandum appears to be a refinement of the Appendix
to AP 9-13 (BG 59~29 dated June 12, 1984). The USG does not
concur with nuch of the content of AP 9-13. Specifically, the
USG does not concur (1) that the Agreements establish legal
restraints preventing INTELSAT from adjusting rates to compete
effectively absent modification of the Agreements and (2) that
new entrants would be free to establish rates on any route as
required by competitive circumstances [unconstrained by the
need to recover costs.])
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(1) There is no absolute requiremant that utilization
charges for a particular type of utilization must recover
the cost of making that type of utilization available.
Rather, cost recovery is an objective to be met, "as far as
practicable® in each specific case, taking into account all
the relevant factors including market and business
congiderations.

(2) While all users must be charged the same rates for the
same type of utilization, the Board has significant
discretion to define different types of utilization on the
basis of operational parameters, including voice, TV, data,
power, bandwidth, type of transponder, degree of
protection, role of the gatellite to be used, etc.

The first conclusion rests principally on rules established
by the meeting of Signatories as required by the Agreenent
(Article vIII (b)(v)(C). These rules provide, in pertinent
part, that "the charge for each type of space segment shall be
fixed with the objective that that typs shall make an
appropriate contribution to the overall revenue requirement of
INTELSAT®, reflecting, "as far as practicable®, "the cost to
INTELSAT of making available the space segrent capacity
provided for the purpose of the type of utilization in
question.” The danger in the refornulation presented by the
INTELSAT Legal Advisor is that the wording of his first
conclusion could be cited to support the proposition that
INTELSAT can markat a service below cost 3if appropriate
"business considerations® exist. It is doubtful that a
marketing strategy designed to discourage competitive entry by
non-INTELSAT satellite service providers would be a legally
sufficient "business consideration® to warrant below-cost

.service offerings by INTELSAT. Article 8 of the Operating
Agreenent articulates the principle which the general rules
promulgated by the neeting of Signatories are to implement. It
provides, in part:

+ . «Such charges [space segment utilization charges) shall
have the objective of covering the operating, maintenance
and administrative costs of INTELSAT, the provision of such
operating funds as the Board of Governors may determine to
be¢ necessary, the amortization of investment made by
Signatories in INTELSAT and compensation for use of the
capial of Ssignatories. (Article 8(z2)).

In short, charges are to be cost based. While the
parameters defining this cost-basing might be jdentified
collectively as "business considerations™, a pricing policy of
marketing below cost simply to ensure narket share or to drive
out potential competitors (and allow a subsequent rise in
tariffs) does not appear supportable under the INTELSAT
Agreenents,
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The analysis of the second conclusion Of the INTELSAT Legal
Advisor centers on the term "type of utilization" which
INTELSAT uses interchangeable with *type of use' and "type of
service." The USG does not disagree that "the Board has
significant discretion to define different types of utilization
on the basis of operational parameters. . .' However, the
listing of the parameters by IJTELSAT is not exclusive, and may
operate collectively s0 as to have geographic effects (even
though geographg itself is an impermissible basis for
discriminating between types of utilization). The following
example is drawn from the INTELSAT Legal Opinion:

The Board of Governors cannot legally characterize as
a different type of utilization (and hence attract
different charges) an offering whose only distinctive
element is the identity of the users, the points of
destination or the geographic region involved; for
instance, a New York-London link cannot be
characterized as a type of utilization different from
a New York-Lagos or a Los Angeles-Hanila link, all

other things being equal. (Emphasis added)

All other things are hardly ever equal. The last
(emphasized) phrase in the preceeding quotation masks important
congiderations. Space segnent capacity is a limited resource
when viewed for the accomplishment of a specific purpose. The
consumption of this resource can appropriately serve as one of
the operational parameters upon which utilization charges are
based. However, a single "service" may consume differing
anounts Of space gegment capacity depending on operational
factors. For exanmple, single voice telephone circuits may
utilize different capacity on the same satellite even though
the transponders carrying both signals are fully utilized.

This is true because a transponder can carry more telephone
signals if those signals are in a single "bundle®, i.e¢., from a
single location to a single location utilizing a single carrier
frequency, than a transponder which must carry nultiple
"bundles® each identified with a different carrier frequency.
Prequency interference characteristics cause the nunber of
usable circuits on a transponder to decline as the number of
"buridles" increases. Thus what a lay person might identify as
a single service (a telephone call) could consume varying
amounts Of space segment capacity. The INTELSAT Legal Opinion
does not deal with this issue, nor do the opinions commissioned
from various law firms (the question pamsed to them included
gservicesg "identical in all other respects"). If "type of
utilization" were defined in a way to include consideration of
the amount of space segment capacity consumed per traffic path
then the operational parameters giving rise to different
definitions of types of utilization might incréase

accordingly. (This conclusion is presented in the subjunctive
mood because it is unclear the extent to which present INTELSAT
tariffs include this factor.) "Bundled" signals are
geographically dependant; it is conceivable, therefore, that
the space segment capacity used by a NY to London telephone
call would be less than that space gegment capacity utilized by
& NY to Najirobi telephone call. INTELSAT documentation has not
called attention to this possibility nor to its implications
for pricing.

Q o1
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FLEXIBILITY TO COMPETE
INTELSAT in an Era of Separate Systems
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FLEXIBILITY TO COMPETE

INTELSAT in an Era of Separate Systems
Introduction

The prospect of additional limited competition to INTELSAT
beyond that already posed by existing international satellite
and cable systems has raised the issue of whether the
109-member consortium has sufficient "flexibility" to compete
under its basic charters and by virtue of historical
practices. Interest in this flexibility issue has been
heightened by recent decisions in the United States that pave
the way for entry by private satellite companies into a
narrowly circumscribed international market segment, pending
action by the Federal Communications Commission, concurrence of
a foreign partner, and INTELSAT consultation. .

Fur ther, any consideration of reopening the INTELSAT
Agreements at this time would set an unfortunate precedent of
attempting to deal with a hypothetical concern which has not
been justified. One of the keys to INTELSAT's success has been
the purposeful flexibility of the Agreement which has been able
to accommodate and deal effectively with the changing

technological environment.
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Conclusions: Based on Evidence

The Department of State ha, studied all the evidence
available related to INTELSAT's existing flexibility, and
concludes that opening the INTELSAT Agreements for
renegotiation of Articles III and V on the argument that the
organization lacks sufficient flexibility to compete in the new
era of satellite communications is at this time unnecessary and )
il1~advisged.

The observations reported in the subsequent sections lead
to the following conclusions:

-- The terms of the INTELSAT Agreement underpinning the
rules and practices for setting prices provides ample
flexibility in establishing prices for individual services and
provides a possibility for cross-subsidy among services.

-- INTELSAT's own legal assessment concludes that the Board
of Governors has "significant flexibility."

-= With its IBS Service, INTELSAT already has demonstrated
considerable pricing and marketing flexibility.

== The Board of Governors already has taken aggressive
action to review and possibly establish a new charging policy

which can be done under the terms of the existing Agreements.

‘163
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-~ The U.S. Signatory to INTELSAT (COMSAT) is on record
expressing the view that substantial flexibility to compete
with separate systeme exists under current arrangements.

-- BEven were INTELSAT's charges to be reduced to zero,
there is no assurance this would necessarily result in more
competitive prices to the end user since the space segment is
only a small part of ther user charge.

-- Significant constraints have been placed on new U.S.
entrants regarding the service markets in which they are
permitted to compete.

-~ Several additional factors contribute to INTELSAT's
substantial capability to compete, including economies of
scale, excess capacity, global coverage, reputation for
quality, technical expertise and market power.

-~ AnY considerations of reopening the INTELSAT Agteements
at this tine would set an unfortunate precedent of attempting
to deal with a hypothetical problem before it has any basis in
reality.

Finally, it should be noted that one of the kays to
INTELSAT'S twenty years of success has been the built-in
flexibility of the language of the Agreement. This flexibility
has well served the interests of the Signatories in
accommodating new opportunities and new challenges in a

changing technological environment.
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Background

The Pregidsntial Determination

Since March of 1983, several U.S- firms have filed
applications with the Federal Communications Commission to
establish international communications satellite systems
separate from INTELSAT. Acceptance of the applications for
consideration by the FCC prompted the Executive Branch to
undertake a 20-month review of the internationa. satellite
policy of the United States. The objective of the review was
to determine whether approval of separate systems would be
consistent with prevailing law, practice and treaty
obligations, and whether such systems would be consistent with
sound foreign policy and supportive of the national intecest.

On November 28, 1984, the President determined, pursuant to
the Communications Satellite Act of 1962, that separate
international communications satellite. systems are
required in the national inte:est.l/ The President further

directed that the United States, in order to meet its

1/ A detailed explanation of the issues surrounding the
Presidential Determination are provided in A White Paper on
New International Satellite Systems issued by the Senior
Interagency Group on International Communications and
Information Policy, February 1985 {referred to subsequently

as SIG White Paper). R
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obligations under the INTELSAT Agreements, shall consult with

INTELSAT regarding any systems actually authorized by the

Federal Communications Commission. He directed the Secretaries
of State and Commerce to inform the FCC of criteria necessary
to ensure the United States meets its international obligations
and furthers its telecommunications and foreign policy

interests.

The Secretaries informed the FCC that prior to final
authorization of any systems two conditions must be met:

(1) each system is to be restricted to providing services
through the sale or long-term lease of transponders or space
segment capacity for communications not interconnected with
public-switched message networks (except for emergency
restoration service); and,

(2) one or more foreign authorities are to authorize use of
each system and enter into consultation procedures with the
United States Party under Article XIV(d) of the INTELSAT
Agreement to ensure technical compatibility and to avoid
significant economic harnm.
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Thegse conditions were imposed to safeguard the INTELSAT
system from significant economic harm and to underscore U,S.
adherence to the terms of the INTELSAT Agreements. The United
States has faithfully followed INTELSAT procedures in prior
consultations on systems separate from INTELSAT, and will

continue that practice for all future separate systems.g/

Competitive Access and Flexibility

Subsequent to the Presidential Determination the
Secretaries of Commerce and State were asked to consider two
additional issues related to international communications
satellite policy: competitive access to the INTELSAT space

segment and INTELSAT's “pricing flexibility.n"3/

2/ pursuant to the consultative process of Article XIV(d),
the Assembly of Parties has arrived at £indings, in the form
of recommendations, supporting the utilization of more than
twenty U.S. domestic satellites for international service.

3/ Letter from Secretary Baldcige to Secretary Shultz
dated November 30, 1984 and Secretary Shultz's response,
December 20, 1984.
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On February 21, 1985, the National Telecommunications and
Information Administration petitioned the FCC to consider
authorizing competitive access by carriers and users to the
INTELSAT space segment for the provision of customized
international communications services.

Th2 Department of State has completed its study of
INTELSAT's pricing flexibillty.y This document reports the
Department's observations regarding the following relevant
factors:

¢} The terms of the INTELSAT Agreement underpinning the
rules and practices for setting prices;

o INTELSAT's own assessment of the extent of its pricing
flexibility;

o INTELSAT's flexible pricing practices;

¢} The U.S. Signatories' comments on the issue of
flexibility;

0 The unique position of INTELSAT in its market; and

Special considerations for U.S. policymakers.

4/ NTIA has also examined INTELSAT's pricing flexibility in
the context of the economic consequences of the Presidential
Determination. See, "INTELSAT Economics" Summary Analysis,
U.S. Department of Commetce, National Telecommunications and
Information Administration, April 3, 1985.
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Evidence of Flexibility

Terms of the INTELSAT Agreement

Article V(d) of the INTELSAT Agreement (TIAS 7532) states
that "... The rates of space segment uéilization charge for
each type of utilization shall be the same for all applicants
for space segment capacity for that type of utilization."

This provision provides the guiding principle for
establishing charges. It means, essentially, that once a
particular utilization (service) has been defined, prices
charged for that service cannot discriminate amongst individual
users or geographical regions. However, "type of utilization"
allows great flexibility in the definition of a specific
service, with services and charges differentiated on the basis
of volume, bit rate, preemptibility, term of lease, and other
factors.

As pointed out in INTELSAT'S Legal Memorandum on this

issue, charges are set according to general provisions of the
INTELSAT Agreements in addition to Article V(d). These include:

Article 8 of the Operating Agreement, which addresses the
relation between utilization charges, costs, and revenue
requirements; Article VIII(b) (v)(C) which provides for
general rules adopted by the Meeting of Signatories
concerning charges for use on a non-discriminatory basis;
and Article III on the scope of INTELSAT activities.5/

3/ "Determination of INTELSAT's Space Segment Utilization
Charges," Legal Memorandum, INTELSAT, December 14, 1984,
pP-l., (referred to subsequently as INTELSAT Legal
Menorandum).
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Article 8 of the INTELSAT Operating Adreement (TIAS 7532)

requires that space segment utilization charges

"shall have the objective of covering the operating,
maintenance and administrative cosus of INTELSAT, the
provision of such operating funds as the Board of Governors
may determine to be necessary, the amortization of
investment made by Signatories in INTELSAT and compensation
for use of the capital of Signatories."§

In essence then, there are two basic requirements regarding
INTELSAT's charging practices. First, once a service (or "type
of utilization™) has been defined, there shall be uniform
pricing for that type of space segment utilization, and second,
prices charged must cover costs (in the aggregate) and return
on capital.

INTELSAT has, in practice, demonstrated significant
flexibility in establishing prices for individual services.

Much of this flexibility is due to the fact that the Agreements

do not require charges for an individual service to cover the

costs of providing that service. Costs for individual

8/ More specifically, INTELSAT'sS Legal Advisor points out
that principles established by the Meeting of Signatories
provide that charges shall "as far as practicable, reflect
the cost to INTELSAT of making available the space segment
capacity provided for the purpose of the type of
utilization in question.™ INTELSAT Legal Memorandum, p. 3.
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services are allocated with considerable flexibility since the
principles established by the Meeting of Signatories require J
only that aggregate costs be covered. This practice provides
INTELSAT a powerful tool for meeting competitive challenges
from proposed separate systems.

The conclusion of INTELSAT's own Legal Advisor, based on a
broad assessment of INTELSAT's flexibility, provides:

- There is no absolute requirement that utilization
charges for a particular type of utilization must
recover the cost of making that type of utilization
available. Rather, cost recovery is an objective to
be met, "as far as practicable® in each specific case,
taking into account all the relevant factors including
market and business considerations.

- While all users must be charged the same rates for the
same type of utilization, the Board has significant
discretion to define different types of utilization on
the basis of operational parameters, including voice,
TV, data, power, bandwidth, type of transponder,
degree of protection, role of the satellite to be
used, etc.

INTELSAT'S Agsesgssment of Pricing Flexibility

The summary conclusion of the Legal Memorandum prepared by
INTELSAT's Legal Advisor demonstrates a considerable degree of

pricing flexibility, to wit:
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"In establishing utilization charges, the Board of

Governors has significant flexibility in determining the

extent of cost recovery for each type of utilization and in

defining types of utilization for which Qifferent charges

may be set. Y 74

Thus, the assessment of INTELSAT's own Legal Advisor is
that the organization has considerable flexibility. We concur
with these conclusions and believe that this existing
flexibility will enable the organization to meet the challenge
of competing satellite systems. As we show in the following
section, INTELSAT is, in practice, actually implementing new
methods of responding to a changing market structure.

On January 4, the Director General of INTELSAT issued a

document entitled Legal Opinions Concerning the Determination

of INTELSAT Space Segment Utilization Charges.g/ It contains

the Legal Memorandum prepared by INTELSAT's L2gal Advisor, and

responses by three separate U.S. law firms to a single,

carefully tailored question pertaining to prl:ing flexibility.

1/ INTELSAT, "Legal Memorandum. The quote concludes by
noting, "...A type of utilization may be defined on the
basis of a wide range of operational parameters (including
technical elements, role of th: satellite to be used, the
degree of protection given, etc.), but not on the basis of
who the users are, i.e., on an individual link basis or on a
geographic basis." It is on this last point that the bulk
of attention on pricing fiexibility seems to be focused,
though it is only a very small part of any assessment of
INTELSAT's ability to compete.

8/ Assembly of Parties Document AP-9-18E, Contribution of the
Director General.
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In contrast to the broader assessment upon which the
INTELSAT Legal Advisor's conclusions are based, each of the
three consulting law firms was requested to address the
following very specific question:

"Is it legally possible for INTELSAT, consistent with the

INTELSAT Agreement, and acting through the Board of

Governors, to adopt one charge for a digital integrated

business service with a medium capacity bit stream of

768 Kbps between earth stations in the U.S. and the United

Kingdom and a different charge for a digital integrated

business service with a medium capacity bit gtream of

768 Kbps, identical in all other respects, between earth

gtations in the U.S. and Nigeria?”

Each concluded that it is not legally possible to adopt
different charges in this narrowly crafted example.g/

It is difficult to see how this example and the conclusions
drawn from it provide convincing support for the view that
INTELSAT lacks sufficient pricing flexibility, even as between
routes or among regions. INTELSAT has broad authority to
respond to market conditions in deciding which services it will
provide to which markets. Not every new service devigsed to
serve the needs of a particular market or devised to meet a
competitive challenge will be offered immediately on a global
basis or even on all routes of a given region. 1In the words of
INTELSAT'S Legal Advisor:

"INTELSAT's practice and the action of the Board also

support the view that all services need not be offered in

every ocean region so long as they are provided on a non-
digcriminatory basis to all users.”

9/ Letters to INTELSAT Legal Advisor from Arnold and
Porter, December 13, 1984; Wiley & Rein, December 19, 1984;
and Ginsberg, Feldman and Brese, December 19, 1984.

10/ INTELSAT Legal Memorandum, p. 1l.
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A uestion more germane to the issue of INTELSAT's
flexibility to compete would have addressed INTELSAT's practice
of defining services, and setting charges, on the basis of
small differences in capacity, lease term, or a variety of

other factors.

Were the hypothetical example posed by INTELSAT to its

outside counsel as follows:

"Is it legally possible for INTELSAT, consistent with the
INTELSAT Agreement, and acting through the Board of
Governors, to adopt one charge for a digital integrated
business service with a medium capacity bit stream of 2,048
Kbps between earth stations in the U.S. and the United
Kingdom and a different charge for a digital integrated
business service with a medium capacity bit stream of 768
Kbps, identical in all other respects, between earth
stations in the U.S. and Nigeria?"

with a change only in bit rates of one of the sezvices, tpe
response could only be that adopting different charges for the
services so defined would be consistent with the INTELSAT
Agreement, as they would indeed be different services. In
fact, INTELSAT already charges differently for these two
se:vices.ll/

Thus, if new entrants started competing for US-UK business
services, INTELSAT might respond by reducing charges for its

2,048 Kbps service, leaving charges for the 768 Kbps service

L/ See the table on page 17 below.
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unchanged. Decisions regarding which routes or geographic
regicns would then be gserved by the higher bit-rate service at
the reduced chargcs would presumably be made on the bagig of
competitive strategy and demand conditions existing in various
markets, both of which are acceptable criteria under existing
practices and policies.

In view of the above considerations, the constraint
highlighted by INTELSAT's three consultants' opinions is of
questionable significance in assessing the basic issue of
whether or not the organization has the necessary flexibility
to compete.

0f greater significance is the fact that INTELSAT has
egstablished the Working Group on INTELSAT Charging Policy which
met for the first time on March 19-20, 1985. The Group's
objective is to develop general principles that would underlie
a charging policy. This will entail & comprehengsive review of
INTELSAT's existing charging policy and the establishment of a
new charging policy if required. The first of seven principles
upon which it is proposed to base further work of the group is
that charges shall be consistent with the INTELSAT Agreements
and equitable to all Signatories. We strongly support this
effort to achieve competitive pricing and concur with the
reasoning behind it -- that the organization has within its

current charter the flexibility to consider a range of charging

policies.

ERI

Aruitoxt provided by Eic:




[E

O

172

INTELSAT'S Flexible Pricing Practices

INTELSAT Business Services

One example of current and past practices that demonstrate
existing flexibility in offering new services and adopting a
variety of charges is INTELSAT Business Services (IBS). 1IBS is
an integrated digital service for voice, data, and video
designed to facilitate a wide variety of business
applications. The service offers a range of transmission bit

rates from 64 Kbps to more than 8 Mbps. Full and fractional

transponder leases arc available and the service is provided on

a non-preemptible basis for full-time, part-time or occasional
use.

The accompanying table, reproduced from an INTELSAT
publication entitled "New Services; January 1985" illustrates
the wide variety of prices set for IBS, with 45 different
charges varying according to bit rate and service period
cove:ed.lg/ Transponder lease charges (12 different charges)
vary according to bandwidth and lease period.

The criteria considered in establishirg this menu of rates
reflect a full appreciation by INTELSAT of the need to respond
flexibly to market conditions. In the same INTELSAT publica-

tion it is noted that for IBS:

12/ gee the table on page 17 below.
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"tariffs are designed to encourage and promote the
utilization of the service and include progressive
discounts to reflect the efficiencies of long-term lease of
high capacity resulting in increased space segment
utilization over the lifetime of the satellites. The
tariffs will ensure that IBS is provided on a commercial
basis, taking account of the cost to INTELSAT of providing
the service and its value to the users. ..."

The basic principles underlying charges for IBS were
described in INTELSAT Board of Governors' document BG=62-24 in
March of 1985 IBS tariffs were designed:

- to be consistert with other INTELSAT charges (although

this was only a goal, since some IBS services were not

considered comparable with other INTELSAT services).

- to promote the service while making a "“substantial

«ontribution” te common costs, although not necessarily
cover fully allocated costs.

- to ensure that part-time and occasional use charges

would be set sS¢ that total revenue earned would be

approximately equivalent to that from full-time capacity as

well as covering higher administrative costs associated

with part-time services.ld

The second point (ehphasis added) provides a clear example
of the flexibility INTELSAT has demonstrated in pricing
individual services. For IBS, INTELSAT's present priciang
policy imposes no constraint requiring prices to be set so that
revenues cover fully allocated costs. It can be concluded that

other services provided by INTELSAT can be used to sSubsidize

13/ INTELSAT Charging Policies, A Historical uverview,
Contribution of the Director General, 8 March 1985, p. 22.
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IBS services at least for periods during which market position
is being established or co.petitors are being challenged. Such
cross subsidies can be a powerful tool in competing with other

entities.

A Variety of Service Offerings

The INTELSAT Business Service was gselected as only one case
illustrating the organization's flexibility to respond to
market conditions and to potential competitive thieats by new
satellite entrants. New INTELSAT services, operating or
proposed, that also permit a wide range of tariffs znd
promotional strategies inElude INTELNET I, a point-to-multipoint
data broadcast distribution service using small receiving earth
stations connected with public networks or user premises;
INTELNET II, permitting uplinks from small terminals; video
services such as leased international television services;
digital TV distribution setvices; cable restoration services;
planned domestic services; and VISTA, a new service to provide
basic satellite communications facilities for rural and remote
communities presently hav.ng inadequate or no telecommunications
Eacllitiesli .

INTELSAT's flexible charging and innovative cost allocation
practices clearlY demonstrate INTELSAT's potential for

responding to competitive challenges.

14/ see generally, INTELSAT New Services, January 1985.
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Comments of The U.S. Signatory

In addressing itself to the issue of separate systems, the
Communications Satellite Corporation, the U.S. Signatory to
INTELSAT, believes that:

its INTELSAT partners and within the framework of U.S.

domestic law, can have sg?stantial latitude to respond to

competitive challenges."1l5/
COMSAT points out that it is the Signatories that set prices
for services provided to their custumers via the INTELSAT

system, and:

"it is the Signatories that will be competing with any
separate satellite systems that are authorized."16/

This point is significant. As the SIG White Paver points

out:

".,. INTOLSAT's charges constitute only part of the
end-user price for service. Significant changes in
end-user prices are thus dependent on action by its .
Signatories (or, in the United States, by COMSAT and
terrestrial carriers such as AT4T)."

15/ comments of Communications Satellite Corporation, bejore
the Federal Communications Commission, in the matter of:
Establishment of Satcllite Systems Providing International
Communications, CC Docket No. 84-1299, April 1, 1985, p.v.
(referred to subsequently as "COMSAT filing").

16/ comsat filing. p. 62. COMSAT does warn, however, that
its latitude to respond to competitive challenges "assumes,
+e+, that the Comnission will not allow the operators of
separate systems to use the Commission's rate regulation
process to hamstring COMSAT's ability to compete in the
market for satellite services.” p. 63.

"with respect to pricing flexibility, COMSAT, working with
\

17/ coMsar filing, p. 28.
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Even were INTELSAT's charges to be reduced to zero, there is no
assurance this would necessarily result in lower prices to the
end user, enabling INTELSAT to compete more effectively.

Thus, while INTELSAT has demonstrated its flexibility to
compete, its success in meeting any competitive challenges will
be determined to a large extent by the pricing strategies
adopted by the Signator ies to meet their own national

objectives.

Additional INTELSAT and Market Considerations

In addition to INTELSAT's flexibility in adopting services
and setting charges, there are other factors related to the
organization's unique market position that contiibute to its

capacity to respond to competitive challenges.

INTELSAT'S Unique Market Position

The INTELSAT system embodies econoﬁies of scale and scope
not available to new entrants, and INTELSAT enjoys a breadth of
coverage today that new satellite systems could not hope to
replicate. 1In addition, INTELSAT'S vast excess space Segment
capacity can act as a barrier to entry. The high quality of
INTELSAT service ol Terings and the "good will" developed

wrrld-wide by providing years of high-quality service will make

O
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the organization a formidable competitor, enabling it to
compete through product differentiation by boasting an
excelient track record and offering considerable technical
expertise in advisory and support functions. Finally, because
INTELSAT's 109-nation members are ownersS as well as user3,
INTELSAT has a unique market position and enormous market
power. New entrants will £ind, in many countries, they are

competing for revenues with the user they wish to serve.

Constraints on New Entrants .

One of the primary goals in the Executive Branch findings
on separate satellite systems was to avoid significant economic
harm to INTELSAT. To accomplish this, potential new entrants
are restricted to providing services not interconnecting with
public-switched message networks. Existing separate systems of
other countries face no such limitations. The U.S. restriction
is intended to protect the large majority of INTELSAT revenues
from competition by separate transoceanic satellite sSystems.
The constraint imposed on potential U.S. entrants is obvious
and significant, leaving open only the emerging, highly
competitive international market for customized business
services and video.

INTELSAT, however, faces no constraints upon the inter-
national public telecommuncations service markets in which it
may wish to compete. On this point, it is the potential U.S.

entrants rather than INTELSAT who lack flexibility to compete.

EKG ~31
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Special considerations for Policymakers

There is an appreciable risk that opening the INTELSAT
Agreements in the name of pricing flexibility would invite
vnwanted changes in other important provisions of the
charters. While the United States Government maintains its
strong support for INTELSAT and for INTELSAT's role as "a
single global commercial telecommunications satellite syster as
part of an improved global telecommunications network." others,
both domestically and internationally, may want to challange
the precepts and assumptions upon which the existing Agreements
are based. The effect that such views would have on a
renegotiation of the Agreements is not at all clear.

Furthermore, changes affecting charging policy for
individual routes and geographic regions would hold an
undesirable symbolic significance. One of the most highly
publicized reactions to the prospect of separate international
communications satellite systems se....3 the Atlantic region is
the fear, expressed by many member nations, that their rates
would rise steeply because of INTELSAT'S loss of revenues
through competition. Under the criteria established by the
Executive Branch which prohibit new entrants from inter-
connecting with public switched networks, the large majority of

INTELSAT revenues would be protected, significant economic harm

O

IC

182




179

to the organizaton would be avoided, and dramatic increases in
any members' INTELSAT charges would be an unlikely
consequence.lﬁ/

Any changé in future rates, up or down would, in any event,
apply to all members for a given, narrowly cefined, service
under the current Agreements. If the Agdreements w2re to be
modified, it is quite possible that users in different
geodraphical regions wouid pay different prices for ident’cal
servicea, with the lower traffic volume areas {(such as the
Pacific Ocean area) paying the higher price. Furthermore,
INTELSAT could simply decide to not offer some services in some
areas, even if users requested the service.

additionally, chanjing the Agreements now, before any real
need has arisen, sets an undesirable precedent of modifying a
viable treaty document on the basis of unsubstantiated, purely

hypothetical arzguments.

Jummarcy

INTELSAT's ability to compete must be evaluated by criteria

that go beyond pricing flexibility in its narrow meaning.

Additional criteria include: pricing flexibility among service

18/ see, for example, "INTELSAT Economics" Summary Aralysis,
U.S. Department of Commerce, National Telecommunications
and Information Administration, April 3, 1985.

T 183

Hﬁﬂﬂﬂﬁﬂ W

F'T




180

offerings, product differentiation, quality of secrvice, track
record and expertise, available excess capacity, accumulated
"goud will®™, support facilities, market position and strength,
and economies of scale or scope.

The summary conclusion of the Legal Memorandum prepared by
INTELSAT's Legal Advisor is supportable and demonstrates a
considerable degree of pricing flexibility, to wit:

"In establishing utilization charges, the Board of

Governors has significant flexibility in determining the

extent of cost recovery for each type of utilization and in

defining types of utilization for which different charges
may be set. ..."18/

Any focus solely on INTELSAT's ability to vary its charges
is misleading. In virtually all instances, INTELSAT's charges
constitute but a fraction of the overall circuit price. Even
were INTELSAT's charges to be reduced to zero, there is Ao
assurance this would necessarily result in lower prices
enabling INTELSAT to compete more effectively. If Signatories
were to align end-user prices more closely to INTELSAT's
chatges, or INTELSAT were to deal directly with end-users more
widely, "pricing flexibility" might result in significant price
variations. However, so long as INTELSAT remains insulated

from end-users, which is likely to prove true in many nations

19/ INT.LSAT Legal Memorandum, pe L.

O
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for some time, "pricing flexibility" is not necessarily the key
to INTELSAT's commercial expansion in an increasingly
competitive world communications market. Rather, INTELSAT's
ability to compete succ:ssfully will be directly related to the
individual Signatories' pricing strategies.

Opening the INTELSAT Agreements for renegotiation with the
aim of permitting price differentiation for a specified
nacrrowly-defined service offering on the basis of who will
utilize the service (on an individual basis) or the geographic
location of users is unnecessary. The effect of 3uch a change
would be negligible in augmenting INTELSAT'S current strong
ability to compete, and could be detrimental to some countries.

Given these considerations, there is little justification
for opening the Agreements for renegotiation. INTELSAT's
current overwhelming market power and its Currently available
flexibility in vricing obviate any need to modify the

Agreements. ; .
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Mr. DinGgeLL. Do you have any economic analysis on this point at
the State Department?

M. ScHNEIDER. Economic analysis on the——

Mr. DiNGELL. On the point of the adequacy of Intelsat pricing
flexibility to me.t the competition that will be allowed by the
changes that the administration has recommended to the FCC.

Mr. ScHNEIDER. It sounds like your question is a legal argument,
not an economic question.

Mr. DiNGELL. I am asking for two things that interact in this.
One is the legal analysis, and the second thing is the economic
analysis. I have asked you for the legal analysis. I am now asking
you for the economic analysis.

Do you have any economic analyses or studies on this point?

Mr. ScHMEIDER. I'm still not sure if I understand the problem. If
they have t.xe legal authority within the existing articles to flexibly
price their services, then that would argue that they could get into
this market.

Mr. DINGELL. What you are telling me is that you do not have
the economic analysis on this point.

Mr. ScHNEIDER. What I am telling you is, I do rot understand
how this question of economic analysis is relevant to the question.
. Mr. DINGELL. Let me just ask you, do you know what an econom-
ic analysis is?

Mr. ScHNEIDER. Yes, sir.

Mr. DINGELL. What is it?

Mr. ScHNEIDER. It is a study of the economic consequences of al-
location of resources.

Mr. DINGELL. I think that is an excellent definition. Do you have
anything like that in connection with the State Department and
the Administration’s position on the matter of competition for
Intelsat?

Mr. ScHNFiDER. In terms of the notion of competitive satellites,
)t:s, we have studied the economic issues relating to separate sys-

ms.

Mr. DiNGELL. Would you submit those to us, please, 30 we can
look at them?

Mr. SCHNEIDER. Yes.

Mr. DiNGeLL. IHave you at the State Department studied the
effect that the Administration’s position would have on the U.S.
telecommunications industry?

Mr. Scianemes. The State Department has not been directly con-
cerned with that portion of it. The Department of Commerce has
done that in the interagency body.

Mr. DINGELL. Huve you at the State Department performed stud-
ies of what impact this recommendation would have on U.S. tele-
communications manufacturers?

Mr. ScHNEIDER. The same response, Mr. Chairman.

Mr. DiNGELL. I find it very intevesting that you appear to be
making the policy and the Department of Commerce is conducting
the studies. I would assume that it would be done in somewhat dif-
ferent fashion—that the agencies conducting the studies would be
making the policy.

And I fing a little confusion in the Administration on this par-
ticular point.
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Mr. ScuNEIDER. Mr. Chairman, we have an interagency entity to
do this, because telecommunications is a subject that is sort of like
energy. It gets into the interests of almost every agency of Govern-
ment, and 80 the Commerce Department has contributed its eco-
nomic analyses as part of the overall governmental determination
on this subject.

Mr. DiNngELL. Who is making the policy, the State Department or
the Commerce Department?

Mr. SCHNEIDER. It is a governmentwide policy.

Mr. DiNcELL. Governmentwide policy?

Mr. SCHNEIDER. Yes.

Mr. DiNceLL. And who is making the governmentwide policy, the
State Department or the Commerce Department?

Mr. ScHNEIDER. It is made jointly. All of the agencies of Govern-
ment that are interested in the subject.

Mr. DiNcELL. I apologize for exceeding my time, Mr. Chairman. I
have always understood that the State Department represented
this country abroad, and that the policy it presented to the rest of
the world was made by the other Departments. It appears that this
administration functions differently.

Thank you, Mr. Chairman.

Mr. WirTH. Thank you, Mr. Chairman.

Perhaps Mr. Markey might follow up and answer a similar set of
questions to see what the Commerce Department has in thic area.

Have you looked at the issue of pricing flexibility, or talked to
Intelsat? Do you have available documentation on the subject of
pricing flexibility?

Flexibility is obviously a key issue. We don’t want to get into a
situation where Intelsat would perhaps, as a result of competitors,
drop their price for a particular service so dramatically on one
route that it might lead to dramatic rate increases for other people
around the world.

But if Intelsat already has the pricing flexibility and can use
that, that kind of deaveraging should not be a troublesome issue.

Mr. MARkeY. Mr. Chairman, when the President made his deci-
sion, he felt there were two areas that ought to be looked at to
make sure that Intelsst could continue to compete in the so-called
customized services.

One was the so-called direct access issue, which we decided
among us would be handled by the Department of Commerce. We
have done so by filing a petition at the Commission to increase
direct access to Intelsat.

Under our agreement with the State Department in dividing up
\ responsibilities here, State has the responsibility of interpreting

the treaty. So we have not done an analysis with respect to the
| pricing flexibility.
| We have done some economic analysis with respect to significant
‘ economic harm.

Mr. Winth. We will come back i that. But on the question of
flexibility, have you gone to Intelsat or asked them for informa-
tion? Have you asked them for analyses they may heve on pricing
flexibility?
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Mr. Markey. We have been provided with several opinions that
ggxey have received from outside counsel concerning pricing flexibil-
ity.

Mr. WirTH. Wheat do those opinions suggest?

Mr. Markey. They suggest, as you might expect, that they do not
have enough.

I must say, my people, when they look at this issue—and again,
we have not done an indepth study—inform me that there are a
number of instances where Intelsat has had an opportunity to price
their services in a very flexible way. And we would be happy to try
to provide you with some of those examples, because it seems they
indicate that they do have a great deal of flexibility, even though,
as I say, it was not our determination.

Mr. WirTH. You are saying that you have information from
Intelsat which suggests that they already have significant pricing
ﬂexibilii;,l):’
difl\f{lr. RKEY. It seems significant to me. I suspect people can

er.

Mr WirTH. Intelsat thinks they have the pricing flexibility?
They are the ones who are worried about this. If that is already tKe
cage, then what are we concerned about?

Mr. MARkEY. I don’t think they think it is sufficient, but when
we look at the documents, we think it is.

Mr. WirTH. Can we get those documents for the record?

Mr. MARxEY. We will try to do that. As you know, some of those
documents are restricted. 1 don’t know whether we can put them in
the record or not. We will ask.

9£[;The documents referred to by Mr. Markey may be found at p.
198.3

Iv{r. WirtH. We could get our staffs to work together. You might
also get Mr. Schneider’s input on this subject. It seems to me that
pricing flexibility and significant economic harm are the two big
issues, and we have to better understand them.

Mr. Schneider, you wanted to respond.

Mr. ScHNEIDER. On page 7 of my testimony, there is a quotation
from the legal adv'sur for Intelsat that con.ments on the pricing
flexibility. I would refer the committee’s attention tv that.

Mr. WirTH. I dua't think it is the determination of the President
or anyone else that we get into & situation where price flexibility
would be used in a way that would harm other users. That is cer-
1&ainly not my understanding of what the administration wants to

0.

And it is my understanding as well that there can be a different
interpretation of the price flexibility than simpl deaveraginﬁ the
rate for a particular service. If Intelsat already ¥1as the flexibility
and if it is not the problem it is made out to be—-—

Mr. Fowler

Mr. FowLER. I want to make one point that you touched on brief-
ly at the beginning of your comments.

For 2 years now, Intelsat has known of these alternative satellite
proposals. They can presumably at any time, when the Assembly of
Parties meets, change the agreement in ways that they deem nec-
essary to provide more flexibility. As I indicated to you, it would be
several more years ultimately before any system could be oper-
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ational, if ind=ed the Commission were to grant them. So even now
they have time, if they want to change the Intelsat agreement be-
cause they feel it does not give them flexibility.

Mr. WirTH. Let me move to the glut of capacity issue.

Is it the case that there are a variety of undersea cables that are
already authorized or being built?

Mr. FowLER. Yes.

Mr. WirTH. Isn't the capacity of the undersea cables much great-
er than that of all of the competitors combined?

Mr. FowiLer. I am not sure what the comparisons are, but you
are absolutely right. The new fiber optic cables have great capac-
ity.

Mr. WirTH. The answer is, “Yes, Mr. Chairman.” Therefore, if
there is all of this capacity and there is concern about glut, then it
seems to me, if we want to save Intelsat, then the logical conclu-
sion is that we outlaw the new undersea cables; isn't that right?

Mr. FowLkr. Right.

Mr. WirTH. But we're not doing that?

Mr. Fowtrer. That is correct. And there is no law that prevents
the cables.

Mr. MArkEY. You go one step further to say that we outlaw new
technology.

Mr. WirtH. That argument has been made from time to time.
We have been through a lot of that on this committee, as you
know, Mr. Markey.

Mr. MarkeyY. Yes, sir.

Mr. WirTH. Is it the case that in proposing the service restriction
on separate systems, the administration suggested that a grest
amount of Intelsat's revenues are derived from public-switched
communications?

Mr. MARKEY. Yes, sir, it did.

Mr. WirtH. The administration’s proposal would protect about 80
percent of Intelsat’s ravenues?

Mr. MArkEY. That is the intent; yes, sir.

Mr. WirtH. Given that fact, can you give me a sense of what the
economic harm might be? Are there any studies of economic harin,
given that we would protect 80 percent of Intelcat's revenues?

Mr. Marxey. We have sone estimates. It is a very nominal
figure. The figure we came up with—and again, it depends on the
assumptions you make here, and I would like to provide that to the
members of the committee, so that they can look at the that we
have made—it is a very low figure. We figure somewhere between
5 and 10 percent.

Mr. WirTH. Is this a new study, Mr. Markey?

Mr. Markey. I do not want to call it a study. It is a summary
analysis of the materials that we went through over the past year
and a half. It is about a 10-page analysis that indicates the assump-
tions we made and what we think those assumptions would meun
with respect to Intelsat and economic harm to Intelsat.

And again, I say that it turns out that it would be a very nomi-
nal fizure, particularly when you figure that what happens with
the Intelsat price in most of the lesser developed countries. is it
marked up anywhere from 5 to 15 times, so that there is an awful
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lot of mark-up at the local level. And when you factor that into it,
it becomes a very small figure.

Again, that is with the assumptions we have made. And people
can argue about assumptions that you make.

Mr. WirTH. Your summary of all of the facts and figures would
suggest that the economic harm is not, in the words of the law, sig-
nificant?

Mr. MARkEY. Yes, sir. I think that is a fair statement.

Mr. WirtH. Thank you very much.

Mr. Nielson.

Mr. Nietson. I have no questions. I am interested in this topic,
however.

If you would explain to me—it is not a question—but why does
Intelsat insist that they not be able to provide switched communi-
cations service? Why would the President make that restriction?

Mr. ScHNEIDER. The motive for this, Mr. Nielsorn, is, in order to
preserve the economic viability of Intelsat, which we are commit-
ted to by international agreement, that by denying new applicants
the right to compete directly with the main revenue base of
Intelsat, we can protect its economic viability while forcing new en-
tranty to provide new services that are not currently provided, so
the resources -vould not, in effect, be duplicative of an internation-
al system trying to compete, but instead apply the newly emerging
technology to meet new needs that cannot be fulfilled by services
that are connected to the public switched networks.

Mr. NiELSoN. Is this an interim situation, so later they could get
into the switched communication services? Do you think it might
lead to that at some subsequent time?

Mr. ScuNEIDER. This anxiety has been raised. But the intention
is not to allow competitors at any time in the future to go into the
public switched networks, but to instead focus on new applications.

Mr. NieLsoN. I apologize for not having been here. We were in a
Health Subcommittee upstairs that has been going on since 9:45
this morning on the minor matter of Medicare and Medicaid.

But let me ask a question that I think Mr. Swift was just asking
as I came in, and that is, what is the impact of this proposzal on the
other 107 countries? I understand the impact pretty much on this
country. What is the impact on some of the smaller, less viable
countries?

Mr. ScHNEIDER. The impact on the smaller countries with respect
to the voice traffic that goes on the public switched network would

insignificant, because that portion of Intelsat's capability is pro-
tected by the recommendation of the President.

This provision of new services would provide, as the proliferation
of new services arises on the scene, it could reduce the cost of com-
munication between one country and the—any country and other
developing countries which—because of the impact of high telecom-
munications costs on the costs of doing business in these countries,
it could stimulate economic development in these countries.

Mr. NieLsoN. Let me ask Mr. Markey one question.

Chairman Dingell asked the gentleman from the Department of
State a question about economic analyses. He implied that the
Commerce Department was doing them instead.
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In doing the economic analyses, which I assume you are going to
submit to the committee, do you take i..to account the State De- |
partment’s objectives, and if so how? |

Mr. MArkey. Do we take into account their objectives?

Mr. NIELSON. Yes.

Mr. MARkEY. Yes, sir, we certainly do.

Mr. NIELSON. Do you look at the impact on the other countries as
well in this analysis?

Mr. MARKEY. We look at it in a broad sense. We certainly have
not looked at it in the case of each country.

Let me five you some examnbles, though, which might be instruc-
tive. The Intelsat charge right now for international voice data cir-
cuit via satellite to each side—it takes two participants here—
would be about $390. The foreiin half would cost, for instance, in
the Philippines—they have marked that up to $9,500; $8,541 in Ar-
gentina; 5 ,087 in Kenya,

So what is happening is that they take the Intelsat price, and
then they increase that price to provide some of their own needs,
financial needs, and most of the markup is being paid, I think, by
American users for the most part. So we really are subsidizing
them. We are not just subsidizing service. We are subsidizing, in
some cases, their telecommunications infrastructuze.

I do not mind us helpingl developing countries, but it seems to me
we are now at a point where it 18 time to give American users a
break through use of American technology.

We have a very strong deficit in trade, and if there is some wag
we can helF bring that deficit down by providing our users wit
new technology to satisfy their needs, we ought to be doing it.

Mr. NiewseN. Thank you, Mr. Chairman.

Mr. WirtH. Thank you, Mr. Nielson.

Mr. Swift.

Mr. Swirr. Thank you, Mr. Wirth.

Returning to rate flexibility, deesn’t rate flexibility that means
anything have to be on a route-by-route basis? Or doesn’t rate flexi-
bility, to be effective, have to be on a route-by-route basis?

Mr. ScunEIDER. Rate flexibility, we think, is mest appropriately
seen in the centext of service-by-service rather than route-by-route.
The Intelsat agreement provides for—provides the same prices for
the same service on a worldwide basis.

The proposal that the administration is making is that this prac-
tice be continued. If new services are offered, for example on the
North Atlentic route, then Intelsat, we believe, has the pricing
flexibility to offer a competitive price for that new service without
affecting any of the other services that it offers or the prices for
the other serv'ces. We think the flexibility that is built in to the
existing Intelsat articles is adequate to allow them to compete
without undermining their revenue base that sustains the voice
communications through the public switched network.

Mr. Swirr. I gather that you agree that they do not have flexibil-
ity on route-by-route ratesetting.

Mr. ScunerpiR. That is my understanding, yes.

Mr. SwiFr. The chairman asked you a question about an econom-
ic analysis, and said you understood \3hy a legal analysis was
needed, but not why an economic analysis was.
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When Secretary Baldrige wrote to Secretary Schultz last Novem-
ber, he said the submission to the FCC should express a very clear
position on pricing flexibility for Intelsat. But the SIG report does
not address that issue.

In fact, what you said in your statement today was that Intelsat
has a great deal of flexibility, which presupposes that you have de-
cided what is enough flexibility.

Now how do you determine what is enough flexibility, if you do
not have an economic analysis?

Mr. ScHNEIDER. Because we believe the flexibility is complete in
the sense that Intelsat can offer any price it chooses to meet com-
petitors for new services, consistent with non-predatory pricing
practices. The flexibility is, by definition, sufficient to cope with
competition.

Mr. SwiFT. In your judgment.

Mr. ScuNEIDER. Yes, because the flexibility is infinite.

Mr. Markey, May I comment on that?

Mr. SwirT. Certainly.

Mr. Markey. What I don't understand, if Intelsat really believes
that they do not have sufficient pricing flexibility, is why don't
they come forward with a proposal to change those parts of the
Intelsat agreement and give us an opportunity to look at them?

I do not think we have locked ourselves in stone in any of these.

Mr. Swirt. I do not think that is an unreasonable suggestion al
all. I presum~ by that that you would be supportive of a reasonable
proposal to provide route-by-route pricing flexibility for Intelsat.

Mr. MARkEy. I think we would at least have the chance to look
at what they think they feel they need to have sufficient pricing
flexibility. We could then make a determination.

Right now, we have to prove a negative. When we look at what
they’ve done in the past, when they have gone in and dickered over
business with some users, it seems to us they have been able t/ be
very flexible in the prices they have given to them. If they do . .t
consider that enough, I think it would be very interesting to us at
the Commerce Departrient—I do not want to speak for the State
Department—to see what further changes they feel taey absolutely
have to have to be able to compete, because we want them to be
able to compete. We do not want to keep them out of the business.

Mr. Swirr. I am pleased with that flexibility on the part of the
Commerce Department.

Would the State Department be supportive if concern were ex-
pressed by Intelsat for additional rate flexibility?

Mr. ScHNEIDER. Intelsat can, at any time they choose, within the
terms of the existing articles, make the changes they deem neces-
sary. The fact that they have nct chosen to do so in the past 2
years indicates that they agree with their legal advisors, that they
have sufficient price flexibility to deal with the circumstances, al
least as they see them.

Mr. Swrrt. You are going to provide the economic analysis that
the chairman asked for so that we can find out what flexibility
means and what enough is, and some of those kinds of things?

Mr. ScuneiDER. Yes, as I said, we will provide our documenta-
tion.
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Mr. WirtH. I would like to follow up on the flexibility issue.
Price flexibility can be on a routing basis, but it can also be on a
technology basis; isn’t that right?

Mr. ScHNEIDER. Service basis. Mr. Chairman, if I could, the idea
of having discriminatory pricing as between different routes would
strike at the heart of Intelsat.

Mr. WirTH. I want to come back to that as an additional issue. If
you talk about price flexibility solely on a route-by-route basis,
would not be a full and fair definition of what is meant by flexibil-
ity.

Mr. ScHNEIDER. That is correct.

Mr. WirTH. Doesn’t Intelsat currently price also on the basis of,
for example, whether or not one uses a big dish or a small dish?
Isn’t that right?

Mr. MARKEY. I think that is correct.

Mr. WirtH. And they also set their rates according to whether
one is using a transponder on a full-time basis or a part-time basis,
isn’t that right?

Mr. ScHNEIDER. Yes.

Mr. WiatH. Intelsat has all kinds of pricing flexibility depending
on what kinds of technologies are being used and what kinds of
technology Intelsat has chosen to encourage; isn’t that right?

Mr. SCHNEIDER. That is correct. As I said to Mr. Swift, the flexi-
bility is infinite.

Mr. WIRTH. It seems to me they already have a lot of flexibility
built into the way that they price today. They are pricing some
things to encourage certain technologies; isn’t that right?

Mr. ScHNEIDER. That is correct.

Mr. WirtH. Therefore, when we talk about flexibility of pricing,
we could conclude that it already exists.

Mr. ScHNEIDER. That is correct, Mr. Chairman.

Mr. WirTH. I would hope the documents you provide us, Mr.
Markey, would give us an opportunity to look at that in greater
detail, and determine whether Intelsat itself believes it has this
flexibility.

If I could ask you, Mr. Schneider, going back to your point earli-
er, are there foreign policy ramifications that might flow from any
U'S -initiated effort to change the Intelsat agreement to allow for
deaveraging?

Mr. ScHNEIDER. That is certainly one of the concerns that we
would have about a change in regulations. It is not unlike concerna
that people would have about changing the Constitution. It can
raise many other issues that are—that could strike at the heart of
the concept of Intelsat which is the notion of global average pric-
ing, or the same pricing for the same service on a worldwide basis.

'll‘herefore, it would be—it could be unsettling to change the
rules.

On the other hand, because we believe that they have sufficient
flexibility within the existing rules, we do not see that the notion
of having to change the rules comes up.

Mr. WirrH. There could be serious foreign policy implications if
you got into a situation where, assuming that Intelsat wanted to
drop iis rates in areas that were heavily used, like above the North

193



190

Atlantic, they then dramatically increased their rates in areas that
are more sparsely used, say in the South Atlantic.
. Mr. ScHNEIDER. Absolutely.

Mr. WirTs. That would then be the Third World countries effec-
tively subsidizing Europe and the United States.

Mr. Scuneiper. That is correct, and they have spoken on this
issue already, Mr. Chairman.

Mr. WirTH. And we do not want tc see that sort of thing happen.

Mr. ScuHNEIDER. Certainly not.

Mr. WirTH. Isn’t that part of the determination by the Statz De-
partment, that you would fence that particular capability and not
allow it to happen?

Mr. ScuNEIDER. That is correct, and that was behind the Presi-
dent's motivation in preserving the integrity of Intelsat and its eco-
nomic viability.

Mr. WirtH. Let me move to a different foreign policy issue.
Somebody is going around stirring up a lot of other countries,
saying:

Oh, woe, the United States is going to lower its prices across the North Atlantic

arnong the developed countries. The developed countries are guing to get together
ang discriminate against the less-developed couatries, and that is not a good thing
to do.

Mr. ScHNEIDER. That is correct.

Mr. WreTh. That is one of the argu.ments that is being made
against competition. To counter that, I would suspect the State De-
partment must be undertaking efforts to go around to the other na-
tions and explain tc them what the policy is all about and why we
are doing it. .

Mr. ScHNEIDER. Yes; that has been one of our major activities
since the Presidential determination in November of last year.

Mr. WirtH. It doesn’t sound to me like you have been very suc-
cessful in doing this.

Mr. ScHNEIDER. On the contrary. If I could go through the time
sequence, why I think this problem has emerged and how we are
addressing it.

Mr. WirTH. Maybe you could say that and let me go back to Mr.
Swift and then come back on my time. Mr. Swift has some other
questions.

Mr. ScHNEIDER. OK.

Mr. Swirr. Thank you, Mr. Chairman.

Sure, there is Third World concern about rate increases by
Intelsat. That is my concern. I just do not find it very persuasive
that this other rate flexibility you say is there is going to protect
the Intelsat from the cream skimming we have seen occur in the
telephone system here in the United States.

Idid, I think, hear the chairman draw from you the fa:t that the
State Department would oppose any request by Intelsat for route-
by-route rate flexibility. Is that what I heard you say?

Mr. ScaNEmER. That would change the character of Intelsat. We
would oppose it.

Mr. Swirr. Thank you. That is very interesting.

Mr. Markey, you stated that virtually no economic communica-
tions policy, trade, defense, foreign policy or regulatory topics have
not been carefully scrutinized in preparing what became this SIG
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report. And I continue to draw these parallels with our domestic
telephone situation, which some people think is wonderful; I do not
know of any consumers who think it is wonderful; there are theore-
ticians who think it is wonderful. In the domestic telephone situa-
tion, competitive long distance carriers were at first limited to pro-
viding specialized long distance services to large businesses.

Then we discovered that these domestic competitors could not be
profitable unless they are able to connect into the public switched
telephene network. And, now, this ominous parallel. We are—inter-
nationally—proposing to allow competition. But limit it to special-
ized services to large businesses.

That did not work domestically. The first question is why do you
think that is going to work internationally?

Mr. MARKEY. It is a totally different situation. First of all—well,
I respectfully disagree with you. I have a paper here that I would
like to give to your staff dealing with the restrictions that have
been proposed on these new entrants.

When you look at the international situation and yon look at
how, particularly in Europe, how strictly those PPT’s control their
communications facilities, we are not dealing with a situation like
we have in this country. I think that is a major difference.

Rather than us being able to make a unilateral decision that we
are going to open up the whole ball game to competition, we
cannot do that. We would have to rely on other countries who
would want to do the same thing.

Now I am not going to tell you that there is never going to be 2
time that might not be in the interest of everybody. It could be. I
don’t know. I am not one of those people that thinks that just be-
cause you have got an organization and it has been s..ccessful, that
it is going to be successful 80 years from now. I don’t know that. I
don’t think we want to leck ourselves into that.

Mr. SwiFT. Aren’t we getting back to the problem of trying to
put toothpaste back into the tube? The examples—and there are
not many in our society—in which we permitted people to get into
something and then changed policy an(f?lrive them back out. Nnce
they are in, they are in.

Mr. MaRrkEY. I would agree with that.

Mr. SwiFr. Once we start this, we have started it. There is no
retreat. If the judgment you are making is wrong, we are stuck
with it. It seems to me if we let people in and find out that as lim-
ited as we germitted their entrance in the first place to be, it does
not make them economically viable, then it will not be long before
we are going to be saying we have to reduce some of the restric-
tions in order to permit them to survive. And then we are down a
road that is exactly analogous to what happened to us here in our
domestic telephone system.

Mr. MaARkEy. If it goes like that, I would agree with you. All I
can tell you is that our intention—at least I can speak for the De-
partment of Commerce—is that we have made it clear to these
people that you had better not come back 2 years from now and
say we cannot make it under these restrictions. We are not about
to change them.

Mr. SwiFr. I don’t have any faith that you can hold that line.
What studies have you done to letermine the amount of specialized
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services that will be generated by the new competitors? Have you
got that information?

Mr. Markey. As I say, I think some of that was in our white
Baper. It is very hard to predict those kinds of things, but at the

epartment of Comme -ce we do make some projections as to traffic
in the future. I have talked to my engineers and they think arnd
thev tell me that the services that these people are proposing to
put into place are services that Intelsat just does not provide right
noavfif' And that fact, I think, is going to encourage a great deal of
traffic.

Mr. Swirr. Mr. Chairman, I am right in the middle of a line of
uestioning, and I ask unanimous consent for 2 additional minutes.
want to get .o the new services a little later on.

Do you have any studies on how much revenue the new competi-

tors will need to be economically viable?

Mr. MArkEY. I don't.

Mr. Swirt. Does anybody?

Mr. Markey. I don’t know if that is our concern. Our concern
here is to get Government out of the way of using American tech-
nology to supply American users. We are not going to guarantee
them that they are going to be successful. I think they are going to
have a very tough road.

Mr. Swirr. What studies do you have that show any information
as to whether tlie new systems will have enough business to sur-
vive without some of the restrictions that are currently being pro-
posed beirg lifted?

Mr. MaARkEY. I don’t have any.

Mr. Swirt. If I understand you correctly, we have not predicted
the amount of specialized services that will be generated by the
new competitors. We do not know what revenues they need. We do
not know whether there is enough business for ‘hem to survive.
But I believe you agreed with me earlier that once we open some
field of endeavor in our society, we do not shut them out.

Now what I am suggesting is that you are moving into this area
with admittedly no in&rmation that tells you, you are not going to
have to try and stuff the toothpaste back into the tube.

The point the gentleman from Louisiana made, I thought, an
hour and a half ago or so.

Thank you, Mr. Chairman.

Mr. WirTH. Mr. Markey, when a computer company starts in sili-
con valley, do you do a study of the economics of the company to
see if they can survive?

Mr. Marxkey. No, sir.

Mr. WirtH. Do you do a study of the market to see if there are
too many computers out there?

Mr. MARKEY. No, sir.

Mr. WirTH. And if there get to be too many computers in the |
1x:1}11ark‘¢;1:place or too many computer companies, what happens to J;

em?

Mr. Markey. They go out of business, I assume. {
|

nir. WirTH, They take a shot at a certain part of the market. If it
vgoil;rs), fine; if it doesn’t work, what happens? They go belly up;
right?

Mr. MaArkeY. That is the American way.

1
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Mr. WirtH. That'’s what I thought.

Mr. Swirt. Would the chairman yield?

Mr. WirtH. I would be happy to yield.

Mr. Swirr. You are not suggesting that an industry that has
never been regulated, one totally free of government regulation, a
free enterprise system, 13 analogous to what the gentleman from
Washington was talking about, are you?

Mr. WirtH. No. I'm talking about Procter & Gamble and tooth-
paste.

Mr. SwiFt. Good.

Mr. WirTH. Mr. Schneider, do you want to fill us in a little bit
more on what the State Department has been doing to calm the
fears of some of the other participants in Intelsat?

Mr. ScHNEIDER. Yes, Mr. Chairman. Thank you for offering me
an opportunity to do this.

If I may just offer a brief characterization of the sequence of
eveiltsabecause I think that has influenced how this problem has
evolved.

When the applications were originally filed by the sponsors of
separate systems, speculation began to circulate in the press, and
this certainly covered the year-long period in which the Govern-
ment was studying the matter. A good deal of sensational although
inaccurate press coverage ensued.

And the press coverage resulted in a number of comments in the
form of letters and other representations by foreign governments
expressing apprehension about the notion that the United States
was simply going to ignore Intelsat and license systems competitive
to Intelsat.

This sort of undermined the interests in global average pricing,
for example, that many of the developing countries had an interest
in.

When the President made his determination ia November of last
year the Department immediately went to work on the individual
countries, going back to—through our posts abroad, in the first in-
stance to acquaint people with the character of the President’s de-
cision, the restrictions that were being placed on it by the Presi-
dent’s proposal, and underscoring the U.S. concern for the viability
of Intelsat.

We followed this up by bilateral meetings in countries witk a
number of Intelsat signatories and we will be continuing to do this
on an ongoing basis for the foreseeable future to contirue to work
on this problem.

As a consequence, I think the initial efforts bore fruit, because by
the time we got to the Assembly of Parties in January of this year,
the parties basically now adopted a wait and see attitude. There
was not the kind of jumping to conclusions that we saw prior to
November, prior to the President’s decision.

fg xt'gnk we are on the right track, but it does require continued
efforts.

Mr. WirTH. I would suggest from all that I have heara in the last
2 or 3 months that perhaps you might want to increase that effort
quite significantly, as I think there is an enormous amount of con-
fusion out there. And if I were to weigh the amount of argumenta
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tion, you are on the lesing side of that—in terms of volume—and
the State Department ought to renew its efforts.

Mr. SCHNEIDER. It does take a considerable amount of time to get
this around. There are 190 signatories that we have to get to. The
FCC has not completed its process. We have a couple of stages to go
through before the matter can be completely laid out to the foreign
countries.

Mr. WirtH. You can certainly get out to 109 embassies or what-
ever information as to what the U.S. Government’s position is, so
that no matter what the FCC comes up with, we as a country are
not embarrassed or misunderstood or whatever.

Mr. ScuNEIDER. We are doing that, Mr. Chairman.

l\élr. Wirts. I appreciate that, and I hope that you will continue
to do so.

Mr. Swift, do you have more questions of our distinguished wit-
nesses today? .

Mr. Swirr. Yes, I do, Mr. Chairman.

It seem to me that we all agree in general terms what the advan-
tages of Intelsat are to this country, as well as others. They have
been in the white paper, and you have expressed them here.
Whether or not there is going to be economic harm to Intelrat
really depends, when you really get down to it, on how separate
the separate systems are. You recognize that by making a proposal
to the FCC that you feel is adequate to keep them separate from
the switched network. The FCC is examining that now.

We—some of the members—have expressed skepticism about
whether or not that will work. That seems to be the focus—what is
economic harm?

Now if there is not going to be any significant economic harm,
which is the term used in the white paper almost as a term of art,
how do we measure significant economic harm?

What is the yardstick that the administration uses to conclude
that there will be no significant economic harm?

Mr. MARkEY. First of ali, I will make sure that I give you our
analysis of the economic harm question, so that you can see how
we went at it.

In the end, I think it is going to be done within the Intelsat
framework. As you know, the President made it clear that he
wanted us to go through article 14(d) coordination, which means
that we are going to submit this to Intelsat. We're going to let
them look at it. We're going to see what they come up with.

We have not said that we're going to be bound by what they
come up with, but I think that we are going to be interested in how
they look at economic harm.

I must say, when I look at it, I try to compare it to some of the
other systems t.at are now already in existence and that have al-
ready been cooralnated, and it seems to me that where you have
Futelsat—that now has two satellites up there, I think—and as I
indicated, I saw an article here where they’re going to put another
greﬁ:p, and that apparently is not significant economic harm to

telsat.

That tends to tell me something. I think you have to relate it to
the other events that have already occurred within the Intelsat

¢

138




195

framework and try to make a judgment as to whether this meets
those requirements.

Mr. Swrrr. Forgive me. That sounds awfully mushy to me.

I know this is not an area in which, you know, you can go out
and prove something. I understand that. But given what everyone
agrees is riding on this decisici—the quality of Intelsat, what it
has done for the U.S. economically, what it has done for us in
terms of our foreign policy—that seems like an awful mushy eco-
nomic basis on which to go about fixing a machine that ain’t broke.
I will say that again.

Mr. MARKEY. I don’t think we’re trying to fix anything.

Mr. SwiFr. That is exactly the point, because nothing is broke.
We shouldn’t be trying to fix it.

Mr. MARKEY. Let me say, whether or not it is broken is a matter
of opinion. I think if you are a user and you cannot get the technol-
lgg'ykthat you would like to get and use, then you might think it is

roken.

So there may be those out there who feel that the Intelsat
Sﬂstem is broken, to the extent that it is not providing services that
they would like to have. The technology is there and not available.

3/{5? SwiFr. What are the new services that are going to be pro-
vided?

Mr. MaRkeY. When I say “new services,” I mean services that
can be provided with smaller Earth stations for smaller cost than
Intelsat can provide them.

Mr. SwiFr. You are talking about configuring. You're not really
talking about new services.

Mr. MARkEY. You are taiking about the configuration of the sat-
ellite, the power of the satellite, the size of the earth stations, what
frequencies you are using. All of these things go into the equation.

Mr. Swirr. When you say “new services,” you are not talking
about analog and digital communications, data collection and dis-
tribution and teleconferencing?

Mr. MARKEY. Let’s be clear. Intelsat can provide data transmis-
sion. They can provide video transmission and teleconferencing.

What is at issue here is how that is done and how convenient it
is to the customer and what the price is. That makes a heck of a
difference as to whether you use it or not.

Mr. Swirr. Without intendin% to, it may be that the term “new
services” by the layman would be interpreted as the services I just
listed. You're not talking about those types of services at al..

Mr. MARkeY. I think there has been some misunderstanding. I
think we did not clarify it enough for you; yes, sir.

Mr. SwiFr. That’s fine. Just a few last questions.

Chairman Fowler, on the process—and I know you went through
this with the Chairman of the Full Committee—but I am puzzled
about the fact that you are holding both an inquiry and a rulemak-
ing simultaneously on this. Recause it leads to the possibility that
the FCC can come up with a rulemaking and implement it without
the public—and that means Congress and the administration and
competitors and foreign Governments, anybody who wants to walk
about it— without them being able to respond to whatever your
specific proposal is. And that seems, on the face of it, though legal
and within your authority, unfair.
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I did not hear an assurarnce to the Chairman that when, in fact,
you finish the inquiry and the rulemaking, that you are going to
provide a time to comment. I think you said to him that somebody
}vou}lld be within their rights to petition for a rehearing and so

orth.

I do not see why you should not be willing to have a rulemaking
where people could come in and respond specifically to what you
have put into the rulemaking.

Mr. FowLER. Anyone who reads the NOI has a very clear idea of
the issues that the agency is considering.

Mr. Swirr. It's not the issues, it’s your answer that is interesting.

Mr. FowLER. It is clear that the central focus of that inquiry is
the executive branch determination, which is (a) that in the nation-
al interest, alternative systems are required; (b) if they are author-
ized by the agency, that these limitations be placed on their (g)er-
ation; and (c) that they be entered into consultation under 14(d) of
the Intelsat agreement prior to their going into operation.

Mr. Swirr. What’s the rush?

Mr. FowLER. And then we ask other questions—impacts on do-
mestic satellite manufacturers, how do we measure economic harm,
what are the criteria, how do we then determine what is signifi-
cant economic harm.

Anyone reading that document knows exactly what the issues
and the proposals that the agency is considering are.

Mr. Swirr. What’s the rush?

Mr. FowLER. It has been 2 years since the appli~ations were first
fited, IMr. Swift. It will be another year to 18 months before any
final authorizations could be granted to these alternative systems.
Anc}l1 I think that is a rather long timeframe. I don’t think it is a
rush.

Mr. Swirr. You do not think there is any rush? Did you mis-
speak? You do not think you are rushing it?

Mr. FowLER. No.

Mr. Swirr. Still it is an extraordinarily compressed proceeding
for the FCC. I do not understand why that is necessary. It would
not extend the time that much.

The impact of the issues that are at stake here, if this decision is
wrong, are enormous. And I think we have had some agreement on
that. We have gone over and over and over that again today. I
simply point out that you have it within your authority in terms of
the rulemaking to come out with something that is not what the
recommendation of the administration is.

I think a lot of nervous people would be a lot less nervous if they
knew that once you decided what you wanted to do, then they were
going to get a chance to comment on it, rather than commenting
o—. what the administration has proposed and anything else the
mind of man might conceivably want to come out of this situation
with. Because the FCC could do that.

Mr. FowLer. I really agree with you in one sense. It is clear, I
think, from a reading of the document what it is that the agency is
proposing. But if we were to veer from that and do something quite
different, I want to assure you now that we would call for another
round of comments and another proceeding in that eventuality.
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Mr. SwirFT. That is some comfort in a hearing in which there has
not been a lot.

I want to thank you gentlemen for sitting here so long, and I
want to thank the indulgence of the Chair. I appreciate it very
much. Thank you.

Mr. WirtH. Thank you very much, Mr. Swift. We appreciate
your very good questioning of our distinguished witnesses today.

Gentlemen, unless you have closing words for the good of the
order, with gratitude——

Mr. FowLer. We'll head back downtown.

Mr. ScHNEIDER. We'll go off and cable 109 embassies.

Mr. WirtH. Gentlemen, thank you very much. We appreciate
your being here.

[Whereupon at 4:26 p.m. the hearing was adjourned.]

(The following letter and attachments were submitted for the
record:]
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PTAY
¥ i UNITED STATES DEPARTMENT OF COMMERCE
: F National Telscommunications and

v Information Administration

Washington, D C 20230

April 16, 1985

Mr. Donald A. Watt

Printing Editor

Committee on Enexgy and Commerxce
House of Represe:itatives
Washington, D. C. 20515

Dear Mr. Wakt:

In the course of Assistant Secretary Markey's recent
testimony before the Telecommunications Subcommittee,
Chairman Wirth asked Lhat we provide certain INTELSAT
documents bearing on the matter of INTELSAT pricing poli-
cies. When the corrected transcript was returned to your
office last week, I indicated that several of the papers
at issue were being reviewed.

This review is completed, and I am forwardirg the
documents for inclusion in the record of these huarings.
They should be inserted beginning at page 80:

We are also forwarding a copy of these documents to
Chairman Wirth. For his convenience, the pertinent sections
have been highlighted. We have nct highlighted those sections
in the enclosed set, however, as the markings would in all
likelihood affect their photo-reproduction.

I trust that this is satisfactory. If there are any
questions regarding this matter, however, please let me
know (377-1551).

Sincerely,

/L//l.//.-’- 5&7/-*

Kennetl. Robinson
Policy Adviser to
the Assistant Secretary

Enclosures
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INTCRNATIONAL TELECOMMUNICATIONS SATELLITE ORGANIZATION
ORGANISAT’ON INTERNANIONALE DE TELECOMMUNICATIONS PAR $.TELLITES
ORGANIZACION INTERNACIONAL DE TELECOMUNICACIONES POR SATEUTE
3400 INTERHADONAL DRVE W, WASHING IO DLC. 200083098  TELEX#9-2707  TELEPHONE (X12) 8444400

For Immediate Release

85-16

“LIVE VIA SATELLITE" MEANS INTELSAT--

DIRECTOR GENERAL DESCRIBES WIDE ARRAY
OF EUROPEAN SATELLITE TV SERVICES

lLONDON. March 4 -~ Growth in the use of the INTELSAT system for
=internationa1 television distribution is attributable in many
respects to the extremely low rates charged to Signatories, to
Jhighly flexible tariff policies, and to the unique technical
'capabilities cf the INTELSAT global communications satellite
system, Director General Richard R. Colino told members of the
European Study Conference in a speech at the Selfridge Hotel in

‘London last week.

In his address, Mr. Colino reviewed INTELSAT's international
television services and the many innovations introduced by his

crganization during the past year.

(cont'd)

The iNTliSAI Genesanien 20 Yw0ninIo Temanow Lo QEneranon iNTELSAT 20 @nssuriCOuie A8 CY @ mIT
logenetacienrINTE\SAT-20eA0s ydecataaltulute
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For full-time internatonal television, these include:

o preemptible video services

0 non-preemptible video services

o different levels of service protection

o cross—strap services

o reduced raies for multidestination transmission
c digital television service

o videoconferencing with INTELSAT Business Service.
For occasional use television;

o peak/off-peak pricing
o occasional access to domestic leases

o occisional access to international video leased.

“over 49,000 hours of international television were carried by
INTELSAT in 1984, so on average roughly five countries are
transmitting or receiving TV every minute of every day",

Mr. Colino told the audience. Most of these TV transmissions
were carried over the fourteen television channels cui Tently
allocated for "occasional use" reservations of international
television. This capacity is on seven INTELSAT satellites with
six channels in the Atlantic region, four channels in the

Indian region, and four channels in the Pacific region.

(cont'd)
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The Director General pninted out that the growth in the use of

was the result of technological capacity and innovation, low
rates charged to Signatories and highly flexible tariff';>
policies. “INTELSAT offers broadcasters the ability to
interconnect simultaneously all points of the globe through its
wide variety of orbital locations and the so-called global
beams covering entire ocean regions®, he said. "Hemispkeric
and spot beams also offer flexibility in controlling networking

configuratons."

Hr. Colino noted that the Turner Broadcasting System is the
first broadcaster to take advantage of a cross-strap service by
providing video programming to England from a home base in
Atlanta. He also discussed the future development of
satellite-delivered television services, including low-power
DBS networks, high-definition television and TV channel

multiplication.

the INTELSAT system for international television distribution
INTELSAT originally introduced full-time television leases ag a
response to particularly heavy demand for television service
during special or unanticipated events such as the

| assassination attempt on the Pope. In the two years since this

service was introduced, eight long-term leases have been

established.

(cont‘d)
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“The use of INTELSAT satellites allowing TV distribution on a
national, regional and global scale is generally far more
economic and advantageous that any other alternative possibly

imaginable,"” Mr. Colino asserted.

The Director General said that while "live via satellite" is
now & familiar caption on televisicn screens around the world
it does not recognize that INTELSAT is the system responsible
for transmitting virtually all international television. He
pointed out that INTELSAT's global network of 15 geosynchronous
satellites made it possible for people around the world to
"participate in" international events such as man's first walk
on the moon in the summer of 1969 and the Los Anéeles Summer
Olympics in 1984. He also noted several events that set
records for television transmission, including the Royal
Wedding in England. the attempted assassination of President

Reagan and the World Cup Soccer Tournament in 1982.

The Director General concluded by citing INTELSAT's prime
objective of providing, on & commercial basis, space segment
for international public telecommunications service of high
quality and reliability, available on a non-discriminatory

basis to all areas of the world at the lowest possible cost.
LI

CCNTACT: Chris Cameris
Public and Media Relations
944-7812
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PRIVILEGED

Contribution of the BG~-62~31E W/3/85
Director Genersl ‘ 11 karch 1985

Roles of the Bosrd of Governors
snd the Meeting of Signstories
in the Determinstion of Utilizstion Charges

Executive Summary

1 The genersl legal framework governing the determination of INTELSAT
spsce segment utilizstion charges is described in the legsl

nenorsndum dstsd 14 Dscembar 1984 sppesring ss Attschment No. 1 to
BG-61-67. As part of the oversll review of INTELSAT's charging
policies, this document discusses one spec.fic topic within thst
framevork, the rsspactive roles of the Bosrd of Governors snd the
Mssting of Signstoriss in relstion to utilizstion chsrgss.

Discussion

2 The controlling principles governing the determinstion of
utilizstion charges set forth in Article V(d) of the INTELSAT
Agreement ars the following: (1) utilizstion chsrges are dstermined in
sccordsnce with the Agrsement snd ths Operating Agrsement, (ii) the
sgpme utilizstion charges shsll be spplicsble to the sams typs of
utilizstion, snd (1i1) ths utilization chcrges for esch type of
utilizstion shsll be the same for sll spplicants of spacs ssgment
cspacity for that typs of utilization.

3 The Agrsements give ths Mseting of Signatories snd the soard of
Governors sspsrsts and distinct roles in connsction with the
sstablishment of utilizstion chsrgss. Ths function of ths Mssting
of Signstoriss is, undsr ths Agrsements, to "sstsblish gsnsrsl rulss,
upon the recommendstion of and for the guidancs of the Board :f
Governors, concsrning . . . (C) ths establishmsnt snd adjustment

of the rates of charge for utilizstion of the INTELSAT spascs ssgmsnt
on a non-discriminstory basis" (Article VIII(b)(v).

4 One of the functions of ths Board of Govarnors is to estsblish the
"rates of cherge for utilization of the INTELSAT spacs segment in
sccordance with such genersl rulss ss may have basen satablishsd by ths
Msating of Signatoriss" (Articls X(s)(viii). Ths principle that the
Bosrd is smpoversd to sst utilizstion charges for the INTELSAT space
ssgoent is reitsrsted by Articls 8(s) of ths Operating Agrsement, which
provides in part that "ths Bosrd of Governors shall spacify ths

units of messursaent of INTELSAT spsce ssgment utilizstion ralativs

to various types of utilizstion and, guided by such gsnsrsl rules

ss may be estsblishad by ths Mseting of Signstories pursuant to
Articls VIII of ths Agrssmsnt, shall estsblish INTELSAT spscs

segment utilization chsrges." Hovever, the Board should comply with
Mseting of Signatoriss rulss.
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These provisions, read together, clearly determine the functions of
the Heeting of Signatozies and Board of Governora in thia

raspect: the Mecting of Signatories establishes general rulea upon the
racomrmendation and for the guidance of tha Board, and the Board ssts
tha charges applicatle to each specific servica.

INTELSAT'a practice throughout the ysara has been in accordance with
these principles: the Board has set the utilization charges for sll
INTELSAT new servicas and has decided upon any increase or decresse to
existing charges, within the framework of the gensral rules eatablishad
by the firat Haseting of Signatories.

5 Articla 8(s) of the Oparating Agraemsnt provides, in ralation to
cost recovary, that charges for utilization of tha INTELSAT apaca segment
®ghall have the objective of covering the oparating, maintenance and
adainistrativa costs of INTELSAT, tha provision of such operating funds
as the Poard of Governors may determine to be naceasary, tha
axortization of inveatment made by the Signatories in INTELSAT and
covpanastion for uas of tha capital of Signatoriss.”

At its first seeting the Meeting of Signatoriss concluded in part that:

"1. Pursuant to Article V(d) of the Agrcement, the ratas of
space seguent utilization charge for each type of utilization
shall be the same for all applicanta for apaca sagment
capacity for that type of utilization.

"2, The charge for aach type of apace saguent utilization
shall be fixed with tha objective that that type shall make an
appropriste contribution to the overall revanue raquirement of
INTELSAT, as preacribed by Article 8 of the Uperating
Agreement.

"3, Tp thase anda, thias contribution shsll, sa far as
practicable, reflact the cost to INTELSAT of making
available the space asguant capacity providad for the purpoae
of the type of utilization ia  ation.”

The general rulas thus far adopted by tha Masting of Signatorias apecify
that the general 'objactive' should be thst chargas for aach service
should nake an "appropriate' contribucion to tha ovarsll ravanus
raquirenents of INTELSAT, and have laft it up to the Board to

datarmine the degrae of ‘appropriataneas’ of such contribution.
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Moreover, Rule 3 laid down by the Meeting of Signatories is clear in that
it dces not establish as a legal requirement that charges must neces~
sarily reflect the cost of the service; on the contrary, the tule
specifies that it should be so 'as far as practicable.' The Board

then determines the extent to which that is 'practicable' in each
specific case, taking into account all the relevant factors, including
market and business considerations. Thus, neither the INTELSAT Agreements
nor the general rules adopted by the Meeting of Signatories require
INTELSAT to operate on a fully allocated cost basis. INTELSAT is

legally permitted under the Agreements to sstablish charges on an
increnental or marginal cost basis.

To the extent that the Board may wish to consider charging approaches or
charging policies that differ substantially from past practice, the
Meeting of Signatories should be consulted to determine if such new
approaches or policies remain consistent with the general rules
established by the first Meeting of Signatories. Moraover, it should
also be remembered that the genaral rules adopted by the first Meating
of Signatovies were very general in nature, probably as befittad the
situation that exicted at that time. It is entirely possible, however,
for the Meeting of Signatories, should it wish to do so, and in light of
present circumstances, to revisit the situation and adopt general rules
of considerably more specificity, providing much more detailed guidance
to the Board in connection with the lat.er's establishment of charges
for specific services.

Conclusions
6 It can be concluded from the above that:

(1) The .Agreements confer upon the Board the
authority to set charges for the use of the INTELSAT
space seguent;

(11) The Board's action in that respect should be in accordance
with the general rules set by the Mssting of Signatories f:om time=
to~time; and

(111) In accordance with the Agreaments, the Mseting of
Signatories may revise or amend the general rules adopted at
MS-1, or may adopt an altogether new set of general rules for
the Board's guidance. Such rulss may be more or lsss specific as
the Heeting of Signatories may itself decide.
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CHARGING PHILOSOPHIES AND POLICIES

I. EXECUTIVE SUMMARY

1. The nature of service requiremeits, as well as the
environment in which the telecommunications industry operates,
are undergoing fundamental changes. In order to improve the
cost-effectiveness of the INTELSAT system, it is opportune to
review the charging policies, both to see how revenue
requirzements may be reduced and how revenues may be increased
and/or sustained for longer periods of time, through a better
utilization of space segment.

II. DISCUSSION

2, The basic principles relating to investment in
INTELSAT, provision of services, and financial activities
associated with these factors are to be found in the Agreement
and the Operating Agreement. For example, the scope of
INTELSAT activities, with consequential financial and planning
implications, are defined primarily in Article II and Article
III of the Agreement, along with the Preamble. More specific
principles, guidelines, and requirements of a financial nature
are to be found in Article III and Article V of the Agqreement
and in the functions of the Heeting of Signatories, pursuant to
Article 8, which establishes general rules for charges (see
document MS-1-6). In the Operating Agreement, several articles
deal with financial contributions, investment shares, financial
adjustments, transfer of funds, and similar financial matters,
but the essence of the financial principles for charging for
use of the system and for setting and obtaining revenue
requirements, is to be found in Article 8 of the Operating
Agreement .

3. A review of pertinent provisions of the Agreement and
the Operating Agreement indicates that the Board of Governors
has flexibility in approaching the question of the INTELSAT
system. For example, while it is necessary for the Board to
specify "units of measurement of INTELSAT space segment
utilization" pursuant to the provisions of Article 8(a) of the
Operating Agreement, the definition of a unit of satellite
utilization is not specified in any way in either the Agreement
or the Operating Agreement. Accordingly, there is latitude
available to the Board at any time to review its definitions of
units of satellite utilization [according to various types of
utilization in accordance with the provisions of Article V(d)
of the Agreement and Article 8(a) of the Operating Agreement ).
The Board is, of course, not obliged to maintain the definition
of a basic "unit of satellite utilization" which it last
reviged at its Focty-fifth Meeting (see BG-45-3, para. 70), but
could develop different types of definitions, primarily
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indicating the powers and bandwidth, but perhaps taking into
account other salient factors. Of course, the Board is
required to abide by the guidelines of the Meeting of
Signatories (It also has the opportunity to recommend other
guidelines to the Meeting of Signatories.) and the requirements
of the Agreements, particularly those with respect to non-
discriminatory access to the system.

4, Similarly, development of such concepts as the
Atlantic Ocean Rzgion, Pacific Ocean Region, and Indian Ocean
Region configuration of satellites in orbit, and the
establishment of primary and major path satellites, involve
systenatic analysis, taking into account financial, service
opportunity, technical, and operating factors, of how best to
maintain, operate, and expand the INTELSAT global communal
satellite system in a period of change. One might accommodate
the objectives set forth in the Agreements, and meet the
fundamental responsibilities of INTELSAT, in a variety of ways
which could invoke changes in concepts related to satellite
operations and locations in all ocean regions, and whether to
maintain the hierarchical Primary/Major Path satellite concepts.

5. Varying degrees of efficiency are obtained in the use
of INTELSAT transponders, both within particular satellites and
in comparing different satellites in the same ocean region.
Varying degrees of comparative efficiency use of transponders
emerge from comparing satellites in different ocean regions.

6. Within a Primary satellite in the Atlantic Ocean
Region, there are dif ferent degrees of efficiency loading of
transponders on a widely varied assignment of communications
carriers, e.g., groups, supergroups. Further, within the
assignment pattern of a supergroup of, for example, 132
channels, there may be discrepancies as great as 35 percent in
how many actual circuits are to be found within an assigned
supergroup., The same situation applies with respect to other
satellites located not only in the Atlantic Ocean Region, but
in the Pacific Ocean and Indian Ocean Regions as well. The
fundamental basis for assigning given access to carriers is the
assumption that there will be meaningful loading of such
carriers. A question is raised as to what is a reasonable
level of loading? Is 50 percent, 75 percent, 85 percent, or 90
percent an efficient loading factor? Should Signatories with
60 percent and 90 percent loading pay the same per-circuit even
taough their efficiency factors are significantly different? A
corollary, of course, is whether users/Signatories should pay
forlghg carrier assignment rather than the per unit charge
applied.

7. There are, in INTELSAT's history, many instances where
new utilization charges have been developed, utilizing
innovative approaches to either attract new sources of revenues
or to maximize operational efficiency or efficient fill
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factors. 1In the case of the lease offering to INMARSAT of MCS
capacity, a wide range of figures was considered for the
contribution to "common system costs" that would be included in
the lease figures. The option for a fourth MCS was offered at
a substantially lower price than the original three packages.
In the case of the lease charge for domestic services, factors
considered in the pricing decision included “preemptibility”
of service and five-year commitments to 100 percent transponder
use Oor *f£ill." The basis of television charges, derived over a
decade ago, is still tied to a 360-unit equivalence per 36 MHz
transponder, or 180 units per 18 MHz transponder. No changes
have been made, despite the fact that much higher effective
utilization of that capacity can be achieved today and in the
future with CME, CPDM or TDMA/DSI. These charge equivalents
nay be off by more than a factor of three times. The
per-minute charge for television has changed from $15
per-minute to $8 per-minute over a time when the unit of
utilization has changed from $32,000 per year to $4,680 per
year. These examples, and many more, suggest that in fact
INTELSAT can explore improvements in charging concepts to
respond to current operational and system needs.

8. If efficiencies in the space segment can be made
significantly in accordance with some of the points discussed
in the preceding paragraph, then the question of timely
introduction of additional antennas or other means of
off-loading from congested satellites, whether primary, major
path, or other, also necessarily arises. At times it is
possible for INTELSAT to postpone significant capital
investments for new satellite facilities in orbit because of
the timely introduction of additional earth station antennas to
relieve pressure on a primary satellite or even a major path
one. It is also possible for INTELSAT to postpone saturation
of satellites and defer replacement costs due to the
introduction of various forms of efficiencies, including

. circuit multiplication capabilities. In the past, it has been

Q
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decided to provide a 12.5% reduction for TDMA/DSY citcuits. 1Is
it not necessary or appropriate to prcvide financial incentivas
for those who build additional antennas and introduce other
forms of improved efficiencies {such as CFDM and CME
equipment), in order to better utilize existing space segment,
and postpone the replacement of satellites in orbit?

9. In the next few years, a substantial portion of the
revenue requirement will result from capital investments in
satellite programs which have already been adopted. Revenue
requirements are, of course, a function of the volume of future
investments and their timing. The timing of investment has
been dominated by the saturation of the primary satellites in
the Atlantic Ocean and Indian Ocean Regions. Any postponement
in the saturation of these satellites therefore defers
investment in the successor series and so reduces the overall
revenue requirements. Investment in the five INTELSAT VI
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spacecraft, launch vehicles, and associated services is of the
order of $1 billion, and future series of spacccraft could
conceivably cost more. On this basis, a deferment of one year
in the procurement of a future series will save the Saignatories
over $100 million in cost of money alone.

10. During the 1970's, traffjc in INTELSAT increased at
about 25% per annum, with the system size doubling in less than
every four years. Although an economic depression caused a
fall in the annual growth rate to 17% in 1974 from 31% in 1973,
and lower to 16% in 1975, it climbed back to 24% in 1976 and
remained more or less constant until late 1981,

11. In 1982 and 1983 growth slowed to an annual rate of
18% and 10% respectively, and there are no indicacions of an
early return to the high growth rates of the 1970°'s.

12, INTELSAT has emerged from an era, as can be seen from
the above, in which it was hard pcessed to keep pace with
demand and was constantly developing new satellites with
substantially greater capacities than its predenessoirs.
Seemingly the rate of traffic increase was far ahead of the
development of larger capacity satellites, and accordingly, as
early as 1971, the concept of the major path 1l satellite was
introduced in the Atlantic Ocean Region. Two factors have
influenced space segment development in the 1980's: the
additional life, over the design life, achieved by INTELSAT IV
and IV-A satellites and the launch success rate, higher than
anticipated. Thus, in three years INTELSAT progressed from
gcarcity in space segment capacity to having excess capacity.
The overall utilization is currently between 35% and 45%.
INTELSAT has provided satellites at additional locations, e.g.,
at 307 E and 359 E, to expand the coverage area for
international service, e.g., direct service between India and
the east coast of the United States, and between Europe and the
west coast of the United states. Additional service offerings
are being established.

13, As noted above, matters have changed in the last
decads. INTELSAT has traditionally relied on Standara A, and
later on Standard C stations to maximize efficient use of
satellite capacity. Route saturation was deferred by the use
of major path satellites which required earth station owners to
construct second antennas--and, in the case of the Atlantic
Ocean Region, third antennas. In 1979 non-mandatory guidelines
were developed for the INTELSAT V era, advocating second and
third antennas when traffic forecasts reached certain levels.
In practice, Signatories established additional earth stations
over a wide range, 200-400-1000 circuits.

14, Additional antennas not only assisted the best use of
space segment resources but also provided the earth station
owners with the benefits of diversity, operational flexibility,
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and reaundancy. As the number of users grew, the primary
gatellite becemne the means of reaching every country operating
in the region, and the major path satellite was perceived as
satisfying limited communities of interest. This contributed
to the extraordinary complexity in the connectivity required on
the primary satellite, and the higher value of access to the
primary satellite should be recognized.

15, The introduction of Standard B antennas, smaller and
less costly, made the satellite system economical for countries
with modest traffic requirements. A range of smaller size
standard antennas at both 6/4 and 14/11 GHZz has bheen introduced
for a wide range of new applications.

16. Various modulation methods (TDMA/DSI), such as
companded FM, have been introduced to improve space segment
utilization. At earth stations there can be wide varieties of
traffic levels. For eXample, earth stations equipped for
TDMA/DSI vary from 300 to 700 circuits from the earth stations
operating on tne same satellite. However, systen-wide costs
are reduced to the benefit of all.

III. CONCLUSIONS

17. This document has endeavored to discuss some of the
charging philosophies and policies which the Board may wish to
consider. Some of the discussion indicates some areas for
major and significant changes in the future, such as the
possibility of charging for efficiencies in carrier assignments
for those who £ill groups and/or supergroups more effectively
than others. Others points address providing financial
incentives for those wishing to equip for more efficient
modulation and multiplication technigques and/or constructing
additional antennas to alleviate system congestion and capital
investments. vVarious studies already reported to the Planning
committee suggest that financial incentives, rather than
operational guidelines, are more likely to produce the desired
operational results. Specific proposals addressing these or
the use of other charging policies to promote system efficien~
cies will be contained in future documents to be submitted to
the Board, including such possible concepts as charging little
or no premiums for smaller aperture (i.e., Standard B) earth
stations on satellites with low £ill factors; increased incen-
tives for the introduction of TDMA/DSI, companded FDMA and
circuit multiplication equipment; or lower utilization rates

" for Signatories willing to make loag-term :traffic commitments

for space segment utilization (i.e., five to seven years).
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INTELSAT CHARGING POLICIES
~ A _HISTORICAL OVERVIEW

NTRODUCTION

The purpose of this document is to describe the various ' .
factors that have been considered and employed by the Board of
Governors/ICSC in the past as the basis for the charging
policies and practices adopted by them. As a first step in
this process, it may be useful to restate some of the basic
principles of the INTELSAT Agreements.

Article V of the basic INTELSAT Agreement provides in
pertinent part that each Signatory shall share in the
investment and operating costs associated with the INTELSAT
space segment, in direct proportion to such Signatory's
percentage utilization of that space segmeat. This Article, in
conjunction with Articles 4 through 8 of the associated
INTELSAT Operating Agreement, further provides that all users
of the INTELSAT space segment (including non-member users)
shall gay space segmént “utilization charges" set with the
objective of recovering the INTELSAT investment and operating
expenses including amortization of and interest on invested
capital. Moreover, the space segment utilization charge is
required to be the same for all users for each type of
utilization. ’

The basic purpose and effect of these provisions was to
structure INTELSAT as a cost-sharing cooperative, and to
specify a particular form of cost sharing in which the relative
or progortionlte use of space segment capacity during a
specified time interval (currently a six-month period during
each year) serves as the primary basis for allocating
investment thares, capital contributions among signatories and
revenue distributions to them.

There are and have been a wide range of INTELSAT space
segment utilization charges, associated with different service

applications (voice, video, data):; different technologies
(FOM/FM, TDMA, SCPC, SPADE, etc.); different usage patterns
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(full-time, part-time, occasional); differeat earth station
types and sizes; and other factors. Some pricing variations
have been attributed directly to differing efficiencies in the
utilization of space segment capacity. Others represent
deliberate attempts to promote the adoption and use of
technological or operatiig developments capzble of making more
efficient utilization of space segment capacity. Some pricing
variations have apparently been intended to promote the use of
idle space segment capacity, while making some “contribution”
toward the recovezi' of "sunk" and/or “common" costs. Thus,
over a period of time, several factors have figqured in the
Board's consideration in arriving at, or adjusting charges for
various sarvices.

An essential first step in deciding on the charges (or cost
shares) to be levied for the shared use of a common resource
such as the INTELSAT space segment is the selection of a
suitable definition of the resource and a suitable unit for
measurement of resource capacity and utilization.

The ICSC initially decided to define its basic unit of
utilization in terms of a derived measure of the space segment
resource, i.e. “"the portion of satellite capacity requi.ed to
produce, in conjunction with the existing ground segment at any
particular time, one telephone circuit of CCITT quality”
(XCSC-4-7, W/2/65). In selecting a unit of capacity and
utilization measure which is dependent upon a specific
application or service (i.e. voice talephony); a particular
method of deriving this unit of capacity or utilization (i.e.
FDM/FM); a particular type/size of earth station; and other
such factors, the need subsequently arose for a continuing
requirement to review and reacdjust charges to take into account
other service applications, technolegies, operating techniques,
earth station sizes and types, and other factors. Accordingly,
in subsequent considerations of charges for different services,
the continued adequacy and approximations of the present
definition of a unit of utilization has at times come into
question. This issue is addressed in a separate contribution to
the Working Group.
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FULL-TIME TELEPHONY SERVICE

Revenues from full-time telephony jervice have historically
comprised the bulk of total INTELSAT isvenues. The service
offers a voice grada. 4 kHz circuit for public switched
telephony or private leased telephone networks. Full-time
telephony service is provided mainly through the use of FDM/FM
or companded FDM/F¥ circuits. ',

Annual charges for full-time telephony service (the
utilization charge) are derived by determining the total
residual revenue requirement for INTELSAT (after subtracting
expected revenues from all other services) and dividing by the
expected number of equivalent full-time half circuits.
Currently, through Standard A earth stations, the charge for
TDM/FM full-time voice service is $350 per month for each end
of a two-way balf circuit.

Charging policy for full-time telephony service involves
consideration of two major issues — the definition of the unit
of utilization and the derivation of the utilization charge.
These are discussed below.

Unit of Utilization

The definition of the unit of utilization 1s crucial to
charging policy for INTELSAT - both for full-‘ime telephony and

.for other servicez - because charges for many other services
Jhave been derived based. on an assumed equivalencer ratio in

terms of units of utilization per’ transponder. In ICSC-3-5 the
United Kingdom suggested that “the unit of utilization should
be a telephone quality circuit of 'HS 303 quality.'.

Alternative dofinitions of the unit of utilization were
studied by the Advisory Subcommittea on Finance and the
Technical AdHoc Working Group (ICSC/F-2-7). The Technical Ad
Hoc Working Group expresses the view that total satellite
capacity (which was defined as a function of power and
bandwidth) should be utilized as the appropriate unit for
charging purposes. This working group pointed out:

(a) The desirability, not only in relation to the HS 303
system, but also with possible latur systems in mind,
of avoiding the complications that might arise if some
other unit, €.9., a telephone circuit, vere selected as
the charging unit. Difficulties were foreseen, for
example, in defining what constitutes a telephone
circuit, in catering for variation in capacity in terms
of telephone circuits caused by developments in earth
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station techniques, by the accretion of different types
of ground gtations. and by the @limination of
restrictions on the use of gatellite capacity imposed
initially by the terrestrial network.

(b) The arqument that the telecomunication-carrying
cnpac1t¥ of the satellite is a function of bandwidth
and radliated power., and that this capacity should be
made avajilable to potential users for whatever
telecommunication purposes and exploitation techniques
that users choose to employ.

(c) This method of charging signatories would still permit
charges to users on a per circuit basis.

A minority of members on tha Advisory Subcommittesa on
Finance were impressed by this reasoning. However, the
majority believed that there were strong practical and
financial reasons in favor of designating a telephone circuit
as the unit of satellite utilization. Accordingly, at ICSC-4
(see 1CSC-4-7, p.5), a telephone ¢ircuit of CCITT quality was
adopted as the unit of utilization. Although it was noted that
this unit only related to the HS 303 program and was not to be
regarded as setting a precedent for the future, this definition
of the unit of utilization has continued virtually unchanged to
the present. Also at ICSC-4. for charging purposes it was
dezided that the unit of utilization would relate to the number
of circuits continuously available, and would not be reduced to
reflect utilization of the circuit for less than twenty-fpur
hours per day. Again, this conceyt still applies. .

The unit of utiiization was essentially finalized at ICSC-8
(sde 1CSC-8-3). 1t was defined as “that part of the
satellite's capacity which is required, in conjunction with the
appropriate earth stations, to establish one end of a tuo-va¥
transatlantic telsphone circuit with the objective of providing
quality of service in accordance with the appropriate
CCITT/CCIR recommenustions.”™

Subsequent developments We.e confined to refining further
the unit of utilization as defined at ICSC-4 and ICSC~8 or to
studying (and rejecting) proposed alternative units of
measure. For example., at ICSC-22, the definition of the unit
of utilization was clarified “with the result that non-stardard
earth stations are charged on the same basis as the standard
earth stations despite the dreater satellite capacity utilized

such stations in establishing one end of a two-way telephone
circuit" (mee ICSC-22-6). Subsequently,' Standard A and
Standard B earth station technical parameters were defined and
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a rate adjustment factor applied to half-circuits carried
through the “B“ stations to reflect their reduced efficiency in
the use of space segment resources.

An attempt at ICSC-39 to allow use of a 3 XHz channel
spacing for full-time voice traffic was rejected in favor of
the 4 kHz spacing “‘ictated by the CCITT standard. Use of 3 kHz
spacing was only allowaed for emergency cable restoraticn -

(1CSC-39-7 and ICSC-39-3). -~

At ICSC-46 the Committee decided to request the ICSC/T to
further study alternatives to the current unit of utilization.
The ICSC/T noted that it would “"be even more difficult to f£ind
a unique technical basis for a single unit of utilization
generally appropriate to all types of services in the INTELSAT
IV system” than it would have bsen in the past. It did .
recommend retaining the current definition where telephone
circuits were concerned. No action on a new dsfinition of the
unit of utilization for new services was taken, however, as 2
result of that effort.

Charging on a carrier rather than a half-circuit basis was
considered in ICSC-52~12, ICSC-54~12 and BG-60-45. The
rationale for these investigations was the fact that, once
carriers are assigned to a user, that part of satellite
capacity is effectively barred to other users. Thus, charging
on this basis might promote more efficient utilization of the
space segment., In addition, BG-60-45 suggested other possible
units of utilization, such as a 64 kbps digital channel.

Utilization Charge .

As dofined in IC5C-52-12, the utilization charge for
full-time \ ce service reflects average system costs plus
c nsati » for use of capital. -Howevsr, this charge is not
*built-up' 3y fully distributing all INTELSAT costs or revenue
requiremen t among the various uses of space s nt capacity.
It is deri A by determining INTELSAT's residual revenun
requirement (after exgected revenues from all other services
are considered) and dividing by the number of full-time
half-circuits expected to be used. This process of setting the
utilization charges therefore excludes considerations such as:

(a) value to user

(b) type of satelite used

(c) incremental costs

(d) particular type of transponder/carrier in wvhich the
circuits are assigned. etc.
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It was a Jecision of the ICSC in the sarlier considerations
that INTELSAT space segment charges would be set independently
of earth gegment charges (ICSC-3-5, ICSC-3-4 and ICSC-6-4).

The £irst INTELSAT voice-channel utilization charge ($32,000
per annum during 1965) was a compromige reached after
considering actual costs and costs projected for competitor
facilities. Since that year, voice-channel utilization charges
have always Leen based solely cn the residual cost methodology .
Jescribed above. ' ..

Over a period of time two further refinements of note in
the process of setting the utilization charge occurred. First,
at ICSC-33, the Committee agreed to :aguest: the Manager to
prepare a tentative estimate of the utilization charge on a
year-by-year basis for a ten-Year forecast period. Multi-year
forecasts have been used since that time as inputs to the
decision-making process for setting the utilization charge,
Second, at BG-14, the Secretary General (BG-14-21, p. 3)
acknowledged the undesirability of reducing the utilization
charge in one year to a level that mi?ht require that it be
raised (even if only a nominal amount) in any future year.
This policy of no increases in satellite charges has been
consistently adhered to by the Board.
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TIME DIVISION MULTIPLE ACCESS (TDMA)

Time Division Multiple Access (TDMA) has been established
to be a technological advance whereby a greater number of voice
channels may be derived from a given amount of satellite power
and bandwidth than is possible with the conventional FDM/F¥
technology. The implementation of TDMA would thus result in
more efficient utilization of the basic satellite-or space
segment resource (e.g. power and bandwidth), and thus lower '
ggsts 13: unit of derived communications capacity (i.e. voice

annel) .

This new technology requires no additional space segment
hardware, but does require additional hardware at those
individually-owned earth stations which elect to loy TDMA.

. Nere INTELSAT utilization measured and charged for in terms of
power and bandwidth, individual earth station owners would have
a direct incentive to adopt TDMA technology when the benefits
(i.e. lower INTELSAT charges through reduced utilization of
basic capacity) exceeded the costs (i.e. additional earth
station costs). With no change in INTELSAT utilization
charges, those users who determine that TDMA benefits exceed
its costs would implement it and use less space segment
capacity at less cost, while those who determine otharwise
would continue to use more space segment capacity at greater
costs. In neither case would the user be charged more or less
than his proportionate share of INTELSAT costs based on the
basic space segment capacity used. Xeanwhile, all INTELSAT
users would benefit through lover average costs resulting from
extended satellite capacity and life due to the more efficient
utilization achieved by those users who adopt TDMA technology.

| The scenario under which TDMA was actually introduced into
the INTELSAT system differed significantly from that just
described. The potential ;dvantlges of TDMA over FDM/FM in
deriving more voice channel capacity from a given satellite
pover and bandwidth were clearly recognized by INTELSAT as !
early as 1973 (BG-2~3,): and Attachment 1 to BG-2-7). However,
it was also recognized at that time that the costs of this
increased efficiency would be borne by those users who
installed TDMA equipmint at their individual earth stations;

> while the benefits (e.g. increased numbers of derived space

segment voice ‘channels and associated lower cost per voice
channel) would be distributed among all INTELSAT members under

" existing charging policies based on the voice channel unit of
utilization. The INTELSAT Board of Governors thus requested
the Manager to study various operational and economic factors
relating to the introduction of TDMA, including *ths
possibility of recovering the incremental cost of TDMA
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equipment through reductions in space segment charges arising
€rom the introduction of TDMA; calculations were to be made

separately for large, medium and small earth stations“” (BG-3-3.
BG-3-23).

In response to this request, the Minager submitted studies
{BG-5-5) which focused on one measure of the overall cost
savings to be realized through TDMA implewentation (e.g. :
through deferment and/or more efficient use of satellite
capacity); and on alternative possibilities for pnsing through
all or Yart of these savings to TDMA users. Specifically,this
study showed that each TDMA user should realize an annual
~discount” of $220 per voice channel if all space segment “cost
savings" due to TDMA accrued to TDMA users. but only $160 per
voice channel if such cost savings were shared equally among
both F¥-derived and TDMA-derived voice channels. This study
did not attempt t¢ compare the relative efficiency with which
FD¥A and TDMA would utilize the underlying space segment
resource (i.e. power and bandwidth), or to allocate spice
segment costs between FDM-derived and TDMA-derived voice
channels on this basis.

Following additional TD¥A studies and field trials, the BG
in June 1975 requested the Executive Organ to "make
recommendations on appropriate charges for operational use of
TD¥A, and to submit such recommendations to the Advisory
Committee” on Finance for its review and recommendations to the
Board” (BG-15-3). The resultant report by the Management
Services Contractor (BG/PC-3-7) and the Planning Committee
(BG/BC-4-5) were considered by the Board in July 1975 (BG-16-3).

The ¥SC and BG/PC carried out studies of alternative
incentive pricing plans relative to earth station additions
(such as TDMA) which result in more efficient utilization of
space segment capacity (see BG/PC-4-5). One of the results of
these studies was the conclusion that the adoption of any
incentive pricing plan for the implementation of earth station
capabilities which achieve more efficient utilization of space
segment capacity would necessarily require an increase in the
space segment utilization charges for less efficient
operations, in order to meet overall revenue requirements.
Following extensive discussion of this ‘and related points
during the BG—ls,meeting in July 1975, ths Board decided "that
it did not vish to consider incentives at this time" (BG-16-3).

Betveen 1975 and 1981, there were continuing consideration
and discussion of the proper definition and pricing of TDMA
utilization, accompanied by several additional studies and
amlyses by the Executive Organ/MSC and the BG/PC. Two
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distinct points of view, with numerous variations in detail,
were reflected during these discussions. According to one
view, INTELSAT should offer “"incentives"” in the form of reduced
space segment utilization charges, to thos2 users who
implemented TDMA and thereby achieved more efficient use of
space segment resources in creating voice channels. According
to the opposing view, technological and operating advances were
a desirable and inevitable requirement which ultimately \
benefits 211 INTELSAT users., thus any special “incentive® such:
as reduced space segment charges were both unnecessary and
undesirable, and constituted. in effect. the subsidization of
some users by other users.

After these prolonged discussicas the Board of Governors
dicided in March 1981 that “the charge for a TDMA/DSI derived
voice circuit will be 12.5% less than the applicable charge fox
the equivalent FM voice circuit" (BG-45-3). fthis action
effectively continued the use of both the derived voice channel
and the FDM/FM method of derivation as the standard for
measuring space segment utilization, while granting sowe
“incentive” and/or discount to TDMA/DSI users in recognition of
their additional earth station costs and much more officient
use of basic space segment capacity. The Board recognized the
inevitable inconsistencies that will result with respect to
non-voice uses Of TDMA and other digital technologies: in
stating that “the long term cbjective will be development of an
overall integrated tariff structure applicable to all services
employing digital modulation techniques, including TDMA/DNI,
SCEC, and wideband data® (BG-33-3).
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CABLE RESTORATION

The INTELSAT cable restoration service provides satellite
capacity for the emergency restoration of service to submarine
cable and other systems when service is interrupted. Service
is provided on an as~-available basis to cadble system owners on
the occasional use transponder on each INTELSAT Primary and
Major Path satellite. In addition, also.on an as-available
basis, cable restoration service is provided using space
sogment capacity. The service was begun in 1965.

* Charges for this service were initially based upon a daily
rate derived from the annual utilization charge. However, in
an effort to recover fully allocated costs for this occasional
use service, subsequent reductions in the full-time utilization
charge have not been fully paszed through. Currentl{, charges
for this service are $28.00 psr day ver unit of utilization
(half-circuit) up to a maximum of $390 per month per unit of
utilization (equal to the current monthly utilization charge
for full-time voice-grade service). The minimum period for
service is twenty-four hours (increasing in dailir incremsnts).
This ninimum wvas imposed at the time of service initiation.

In 1965, when the service was first + the charge was
sot at $3.70/hour/unit of utilization. This charge was derived
by dividing the then current utilization charge ($32,000 per
annum) by 360 (days per year) times 24 (hours per day).

¥or 1966 this charge was reduced to $2.40/hour/unit
(IC5C-14-3) in proportion to the reduction in the annual
utilization charge from $32,000 in 1965 to $20,000 for 1966.
(This price was revised to $58.00 per day per half~circuit for
1967 (1C5C~23-3). The charging policy for this service was
further spocified in 1966 when the ICSC (ICSC~16-3, paragraph
14), agreed that the cable restoration and occasional use
television services "should be of the same category” since they
shared use of the occasional use transponder on each
satellite. This charging pelicy was followed until 1971, when
charges for the two services were delinked.

At the 47th ICSC meeting, the Advisory Subcomm: ttee on
Finance noted that occasional use televizion revenus: were not
sufficient to recover the fully allocated costs of :che service,
even if cable restoration revenues (derived from the same
transponders) were included (ICSC-47-12). Thus, the
Subcommittee advised that it might not be l{propriato in the
future to reduce charges for these two services in proportion
to tl;e reduction in the utilization charge for full-time
service.
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Tais advice was followed for occasional use television, but
not irmediately for cable restoration. Xor 1971 INTELSAT
reduced the annual utilization charge by 25 percent, to $15,000
(1csC-48~3). At that time the cable restoration charge was
also raduced by 25 percent, to $43.50 per day, while the
occasional use television charge was frozen at its then cuvrent
level ($8.75 per minute per TV half-channel). Further
proportional reductions followed for cable restoration services
for 1972 and 1973 as the utilization charge was reduced. Thes#
reductions occurred despite analyses that demonstrated that
occasional services (particularly cable restoration and
occasional use television, which still shared the same
capacity) did not cover their fully allocated costs (ICSC-57-20
and ICSC~63-12).

In 1973, the Advisory Subcommittee on Finance recommended
that no change be made in the then-cr.'rent cable circuit
restoration rate. Instead, the Subcommittes suggested that an
attempt be made to develop "reasoned and consistent principles
as to the basis on which these servicas (i.e., cable’
restoration and occasicnal use television) should contribute to
INTELSAT revenue requirements” (ICSC-63-12, p. 19). Only then
could appropriate charces be gset. The Bubcommittee believed
that, because of its longer minimum period compared to the
occasional use TV zervice (24 hours vs. 10 minutes), cable
restoration charges were set claoser to fully allocated costs
than occasional use television (see p. 18 of ICSC-63-12).
However, no consensus could be reached on the appropriate
assignment of occasional uge capacity costs botwessn television
and restoration.

The Subcommittes suggested that cable restoration charges
be set equivalent to other occasional use charges (i.e., as a
percent of the monthly utilization rate). At the Fifth Board
of Governors Meating (October 1973), this was attempted.
Adoption of this proposal would have resulted in an effective
increase of about 30% for a fourteon day cable interruption.
However, passage of this g:oponl could not be secured.
Therefore, cable restoration charges were frozen at their 1973
level of $31/day/unit for 1974, even though the annual
full-time voice channel utilization charge was reduced from
$11,160 in 1973 to $5,000 in 1974, .

By freezing the rate, it was thought that cable restoration
revenues (combined with those £rom occasional use television)
would gradually approach fully allocated costs. The rate
remaingd at $31/day/unit through the end of 1,.0s, (while the
utilizztion charge continued to decline - to $5,760 in 1979),
since subsequent analyses continued to demonstrate that.
occasional use television and cable restoration revenues
(comgigec)l) remained below fully allocated costs (e.g., ree
BG~40-30). .

Q
ERICses o - g5 -
586 O-85-8




222

BG-62-24E W/3/85
Page 12

]

At its 44th Meeting (in December 1980). the Board of
Governors approved a further reduction in the INTELSAT
utilization charge for 1981. Alsoc at that meeting, a reduction
in the 1981 cable restoration service tariff wvas approved (the
£irst since 1973), from $31/day/unit to $28/day/unit. This
reduction vas approved in response to an analysis submitted by
the Director General (BG-44-38) which demonstrated that
revenues from occasional use television were now at least ‘.
equivalent to fully allocated costs. Revenue from cable
restoration had meanvhile declined to veg low levels, but
rince these services continued to share the same capacity, an
equal proportionate reduction (of slightly less than 10
percent) was recommended and accepted by the Board for each,
Current charges for both services remain at their 1981 levels.

Since the 44th Board of Governors meeting, the focus of
charging policy discussions regarding cable restoration
services has besn to evaluate appropriate policy in an era of
incrouini capacity undersea cab.es (including proposed
fiber-optic cables). Until recently, cable capacities have
beon low enough so that capacity available on dedicated
occasional use transponders (one on each Primary and Major Path
per satellite) has been sufficient to restore full capacity.
Howaver, the large capacity fiber optic cables planned for the
Atlantic may require as many as 19 transponders (as opposed to
the three occasional use transponders available in that Ocean
Region) to restore service. Reserving sufficient capacity for
service interruption on such a cable might therefore be
required ¢o ensure continuity of service.

However, the probability of such an interruption is quite
low and its timing highly unpredictable. Under these
circumstances, a daily tariff such as INTELSAT now uses would
groduca highly varisble and uncertain revenue on an annual

agis. In m¥ case, such a tariff may not produce adequate
revenue (particularly during each year) to compensate INTELSAT
the opportunity cost of reserving up to 19 transponders to
restore service.

Thus. INTELSAT has been considering alternative charging
policies which incorporate, at least in part, annual
subscription fees to be charged to cable owners to compensate
for capacity reserved (B6-53-67). The capacit reserved for
this service would be used for non-time-sensitive and other
services when it was not needed for cable restoration. The
ROSt recent proposals have further subdivided proposed services
between large capacity cable (ownors would serve spacific
capacity for each such cable) and medium cepacity cable (owners
of several cables would share reserved capacity). Small
capacity cables would continue to be served under current
tariffs according to these proposals.

£R6
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OCCASIONAL.USE TELEVISION

Occasional use television is provided using satellite
capacity designated for occasional use on each Primary and
Major Path satellite. Additional channels‘'may be made
available to meet peak demands during major internstional
events such as the Olympics or the World Cup. The service was
first offered on INTELSAT I during 1965, when service was made
available for the Atlantic Ocean Region. . ‘o

Charging policy for this service has been'similar to that
for cable xestoration gervice since these two services sharad
the same capacity. Thus, charges were first derived based on
the annual utilizatica charge prorated per hour (e.g., in 1965
the charge was $3.70/hour/unit based on an annual utilization
chazge of $32,000 per half circuit).

Differences in charging policy for occasional use
television and cable restoration derived mainly from the
minimum time period for use and the number of units charged per
circuit. whereas a 24-hour minimum was established for cable
restoration, during ICSC~3 & 30-minute minimum was established
for occasional use television. At ICSC-9 (ICSC-9-4), this was
reuced to a 10-minute minimum, which still applies today. The
shorter minimum for occasional use television wvas considered
nacessary to promote use of the service.

Units Charged

The number of charging units applied to occasional use
television was related to the amount of capacity necessary for
a televizion transmission. At I105c-8 (ICSC-8-6) this was
deternined to be 480 units for the combined video and audio
portions of a television transmission, and charges were set at
480 units less the total pumber of units allocated tor use on a
full-time basis at the time the television circuit vas
established. This charging method wvas established to account
for the fact that the capacity limitations of the INTELSAT I
satellite required that telephone traffic be cleared £rom the
satellite to accommodate televiszion transmissions. To reflect
the fact that some of the circuits on the gatellite were
already being paid for (through full-time telephony charges),
television charges were set to recover a portion of costs on
the additional unused capacity only. .

The introduction of the INTELSAT II satellites eliminated
this capacity constraint, and at 1C5C-23 the number of units
charged for a television transmission was a full 480 units
(I1C8C-23-26). At ICSC 24 (ICSC-24-3) service was approved for

Q
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the Pacific. The number of units charged jr this i3gion was
240 for a one-way transmission and 480 for a two-way
transmission. It remained at 480 for the Atlantic (for a one
or two-way triasmission).

At 1CSC-33 (in 1968), the number of units charged for a
video transmission was revised to 432, with an additional 48
units charged for the associated audio transmission (for a
total of 480 units). This practice remained in effect until
1979 (BG~40-3), when the Board of Governorx recognized that
television transmissions generally included audio within the
video portion of the transmission. Thus, the number of units
charged was set at 432, with one additional unit charged in
those cases where the auio portion was transmitted separately.
The number of units charded was not adjusted in 1973 in
response to the introduction of two channels per transponder
service, nor was it adjusted even though the annual charges for
a transponder were, on several occasions. established on the
basis of 360 units (e.g., ICSC~63-12, p. 17, and the section nn
donastic leases).

Charge per Unit

As noted above, originally charges per unit for occasional
television use were derived from a pro rata hourly charge based
on the annual utilization charge. Also noted above, charges
per unit of utilization per unit of time were derived similarly
for cable restoration. since these two services shared the same
capacity. This tandem relationship continued until 1970,

Until that year charges for both services were reduced in
proportion to reductions in the utilization charge.

For 1971 (ICSC-48), it was decided to reduce the
utilization charge by 25 percent. While the cable restoration
charge vaz reduced :opo:tionanﬁ. the television charge was
pot. Thus, the tandem relationship of charges hetween the two
services was terminated. even though it was acknowledged that
revenue dorived from thy capacity they sharzd was not adequate
to cover fully allocated costs (cable restoration charges were
frozen after 1973). In a subsequent analysis (I1CSC-63-12) the
rationale for this decoupling was set forth. In this docuwent
it was assorted that, although charges for both services were
set below fully allocated costs, the charges for csble
restoration were set relatively less below fully allocated
cott: because of the higher minimum period charged for this
service,

On several other occasicns throughout the 1970's studies

demonstrated that revenues from occasional television service
remained below fully allocated costs (e.d. BG-25-23 and
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BG-30-31). It was believed that, by holding the television ;
charge constant vhile reducing the utilization charge, |
occasional television service would at least move toward |
covering fully allocated costs (BG-7-12). By 1980, INTELSAT

analyses demonstrated that occasional television service

revenues (combined with those from cable restoration service)

@id cover fully allocated costs (based on eithe: 360 or 450

units per transponder). Therefore, charges were reduced from

$8.75 to $8.00 per minute. This charge continues in effect. " -

(No changes in chargaes were instituted to account for the

increase in transmission quality that has occurred over time as

a result of the introduction of new spacecraft series).

One other major change in charging policy has occurred for
occasional use televigion. In 1968 (ICSC-32-35)
mrulti—~destination TV transmission tariffs were instituted so
that both originating and receiving stations were charged an
amount e?ual to charges that would occur if only one origin and
one destination were involved. Subsequently, this was changed
so that receiving stations pay only one~half the rate charged
t2 2 receiving station for a single destination transmission.

aAs noted in the discussion of cable restoration charging
policy, recent analysis of occasional services has focused on
establishing a aore appropriate service policy for cable
restoration in an era of larger capacity undersea cables. Part
of the reason for roncern about the need to reserve capacity
specifically for cable restoration stems from the need to
raserve the INTELSAT occasional use transponders for the
increasingly heavy occasional use television traffic.
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DOMESTIC SERVICES
Introduction

The basic categories of domestic service provided in
INTELSAT'S tariff are long-term and short-term allotments for
both non-preemptible and preemptible capacity. The
Zon-%reemptible service for full-time long term leases is
provided on both a fully protected basis ?o
satellites) and on a partially protected or unprotected basis
(on satellites at 307 degrees and 359 degrees). Charges have
also been set for £111 or fractional lease of global,
hemispheric beams.

Hon~-Preemptible Lease Charging Policy

The first such lease considered by the Board of Governors
was an allotment granted to COMSAT (9/73) for service between
the US Mainland and Hawaii. .The rate adopted for this lease
wvas equal to that for 360 units for full-time use. This rate
was originnll¥ set by the ICSC in 1972 for a lease by Brazil.
As explained in BG-29-52, the “current charging policy was
established on the basis of an average £ill factor over a
period of time of 80% of an average assigned capacity of 450
channels. 7This was regarded as the average revenue yield from
a qlobal beam transponder in the international network.” This
rate is still in sffect for a whole transponder (IV, IVA) or 36
MHz bandwidth in a hemispharic/zonal or global beam transponder
(V, V=A) at 6/4 GHz. ..

Rate differentials also exist for cther t{pos of beams
i.e., the charge for a full or fractional hemispheric beam
transponder in a IV-A satellite is 1.2 times the global beam
charge. BG-32-26 (3/78), which is an analysis by the Director
Gener:sl of long term lease services, recommended a 1.3
adjustment for a hemispheric beau (over the charge for a global
beam), basing the recommendation on the fact that realizable
capacity on a hemispheric beam could be 1.3 times that of a
global beam. The BG decided on an adjustment factor of 1.2
wishing to minimize the difference in rates so that the usp of
henispheric beams would be stimuleted.

A similar rate differential exists for spot beams (1.2
times globel beam charge at 14/11 GHz and 2.0 times global beam
charge on an INTELSAT IV). PFinally, rate for 6/4 GHz and 14/)1
GHe proemgtible transponders operated in cross-strappeéd mode
contain higher rates for a partial lease (factor of 1.25) of a
cross-strapped transponder pair.
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Another major charging policy decision made in regaré to
long-term non-preemptible leases occurred at BG-59 (6/84) when
the following levels of protection and associatad rate
differentials were introduced:

Level of Annual Rate for 6/4
Protection Transponder {m) B
A $1.68 m. (Non~-preemptible
B $1.40 m, (1.75 times Preemptible)
c $1.2 to $1.4 m. (1.5 to 1.7 times Preemptible)
Unprotected $1l m. (1.25 times Preemptible

Preemptible Lease Charqing Poligx'

The first preemptible lease was an alldtment
granted to Algeria at BG-5 (10/70). The lease was for one
INTELSAT IV global beam transponder of spare capacity for five
years at an annual rate of $1 million. The rate itself was
proposed by the Algerian Signatory (Attachment 4 to BG~5-12)
and was meant to reflect one half the expected revenue per
full-time international service transponder over a ten-year
period. shortly after this allotment was granted a series of
studies were undertaken by the DG at the request of the Board
to assess the future demand for domestic service tg:eemptible
lezses and the best way for INTELSAT to provide the capacity.

The DG undertook several studiez and analyses which
considered: .

(a) incremental cost associated with provision of service
of forecast domestic lease demand.

{b) £ully allocated costs of same.

(c¢) cost consequences of various system alternatives
(types, number and location of satellites).

(d) competitive considerations (need to stimulate demand,
possible domestic systems).

The result of these studies were presented in document
BG-41-26 in which the DG stressed that the charge ultimately
established for planned domestic servicu capacity should be
such to allow INTELSAT to recover all costs associated with its
provision plus a reasonable contribution toward cosmon costs.
The DG estimated that the increziantal cost of providing the
service was $300 - $835K per transponder. Drawing upon a
decision by the Board in the case of maritime service, the DG
suggested an additional loading of about 32% raising the per
transponder cost to about $1.1 million.
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The DG ultimately recommended continuing the $1 million
rate. The BG decided to lower the basic rate for presmptible
capacity to its current charge of $800K.

Charqges for short Term lLeases

The question of short-term lease rates first arose as
result of a request from the Signatory of Australia at BG-39
{(9/79). Among the factors considered was the rate being paid
by long-term leaszholders of comparable capacity. Another
factor was the length of comitment requested the Austrzlian
Signatory (3-6 months) and the additional administrative and

lanning costs which would result. PFinally, the current rates.

n affect for occasional use wvere considered since thes BG Aid
not wish to create a new offering which would erode the revenue
currently deing generated by another offering. '

232
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LEASED INTERNATIONAL TELEVISION CHANNEL, SERVICE

The Leased International Television Channel Sarvice was
initiated in 1981. The first request for an international
television ljase vas from the #ustralian Signatory.
8pecifically, the request was for one ?Jobal beam transponder
in a spare Pacific Ocean Region satellite baginning with an .

T IV satellite and transferzing to an INTELSAT IV-A in .
1982. The request was :ocogniz.d as a new tariff category,
i.e., a one-vay, full-time leased international tolevision
channel utilizing a global beam or equivalent cafacity on a
spare satellite and therefore subject to presmption.

The Board of Governors (BG-44), acting upon a
recommendation of the Director General, authorized the
introduction of the service utilizing spare capacity with a
minimum lease of five years. The charge for the capacity was
‘set at an annual rate of §1.2 m. for a global beam. A factor
of 1.2 would apply for a hemispheric beam and a factor of 2
would apply for a spot Loanm.

The rationale for the tariff rate was primarily that the
service should be considered az an extension of the existing
occasional use television tariff. The rate vas set based on
the agsumption of a daily use equal to three and one-half hours
at the occasional uge rate.

The: first modification of the rate occurred at BG-46 as a
result of a request from the Australian 8ignatory to make
changes to the service offering. Specifically, interest was
expressed in p:oviding for down-link ‘access for additional
gountries and to permit the point of origin of the TV signal to
be other than the UsA.

Pursuant to the request, the Board (at BG-46) amended the
tariff to permit reception by any number of Signatories. The
basic rate was lowered to $im. cgor annum, with an additional
cost of $125K per annum for each additional receiving country.

At BG-48 short-torm lease arrangements were introduced in
tho tariff ot‘t‘e:in? as vell g an option to permit any ‘'of the
8ignatories participating in the loase of & channel to
orlginate TV signale. The shext-term option charges adopted
vere set in thke smmo proportion to the annual charge as were
the charges for short-term leased transponder gervice for
domestic telecommunications.

The next change occurred at BG-51 when rates for service on

the V and V-A gatellite sories were adopted. The samé rates as
applied to other satellites weore adopted except in the case of
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cross-strapped transponders. One lease rate provided for a 4/6
GHz and a 11/14 GHz transponder operated in the cross—strapped
mode to provide two 72 MHz tranzponders at 6 GHz/1l GHz and 14
GHz/4 GHz at a cost per annum of $4.8M. This was equal to
twice the rate for one 72 MHz transponder at 11.14 GHz,
Another rate was approved to provide 72 MHz or 36 Miz (vith a
minimum capacity of 36 MHz) of contiguous bandwidth of
cross~-strapped capacity at a charge of $3m. and $1.5m.,
respectively. The charge was zet to equal the 11/14 GHz
capacity rate plus 25% to compensate INTELSAT for the less
efficient use of space segment that was inherent in
cross-strapped mode of operation.

¥rom BG-58 to BG-60 there has been the consideration and
adoption of a wide range of new video service offerings and
revised tariffs for international television channel (now
referred to as international video) service. Examples include:

digital TV aistribution (BG-58-35 and BG-60-17)

integrated video/data distribution (BG-60-20)

enhanced preemptible intermational video (BG--60-35)

reversibl» internationmal TV leases (BG-59-4r)
;oempti\‘ ~ sross-strapped international video
G—60-=5~

peak/off-pesak/special events tariffs (BG-59-41 and

BG-60-28)

- protection categories for preemptible international

video services leases (BG-58-80 Rev. 2)

Of the new services, some are offered on a non-preemptible
basis and some on both a preemptible and non-prasmptible
basis. Preemptible service ratas aro shown in BG-58—46 (Rav.
2). 5, The tariffs in this document form the busis £or all
international video and INTELNET preemptible rates. Ths
gcumenc identifies eight factors that were used to establish

e rates,

- the need to stimulate demand
- the need to utilize idle capacity
- the typ® of satellite (IV, IV-A, V, V=A)

1/ A more extensive listing of preemptible rates is included
in several documents (e.g., Attachment 1 to BG6-60-17).
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=~ type of transponder (global, hemi, zone or spot)
- type of connectivity {(global, E~W, W-E, E-E or W-W)
=~ type of vided channel (simplex, half-duplex or

full-duplex)
-  bandwidth
-  power

Enhanced preemptible video services tariffs approved at
BG-60 established a 20 percent premium above the base rates set
in BG~58-46 (Rev. 2)., The premium was established as an
incentive to lease larger capacity allottments. Premiums were
also established for cross-strapped video services. Finally,
multi-destination premiums have been eliminated.

For non-preemptible video services, full and fractional
transponder tariffs approved at BG-60 are equivalent to those
established for IBS (BG-60-17 for Qigital TV distribution and
BG-~60-20 for integrated video/data).

At BG-59 peak/off-peak and special avents rates were
adopted for occasional use preemptible international video
services on other than primary/major path satellites BG-59-41
(Rev. 1)). Off-peak discounts were designed “"to encourage
greater use during off-peak periods.* Again, as with
non-preemptible tariffs, the off-peak discount specified for
internatinal video services is the same as that for IBS
occasional or part-time use (IBS occasional or fart—time rates
are not comparable to those for international video services
because 1BS gervices are non-preemptible).
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INTELSAT BUSINESS SERVICE

INTELSAT Business Service (IBS) is an integrated digital
service for voice, data and video. Tariffs were first approved
by the Board of Governors in 1283. The service offers a range
of transmission bit rates from 64 Kbs to more than 8 Mbs. Full
and fractional transponder leases are available as well. The
gorvice is available on a non-preemptible basis for full-time,
part-time or occasional uss.

General Principles for Space Seqment Charqes

In BG-56-50 (29 August 1983), the Director General set
forth several charging principles for the service. Proposed
tariffs were designed to: .

- gromote development and use of the service

nclude discounts to reflect the efficiencies to
INTELSAT of long term commitments £or high capacity use
~ be consistent with other INTELSAT tariffs
-~ reflect, as far #s possible, the cost to INTELSAT of
space segment capacity and the value of service to
users.

IBS tariffs also were designed to (i) cover all incremental’
costs, (2) make an "appropriate contribution" (see P.22 of
BG~56-50) to common costs and (3) ensurs that, as IBS roaches
maturity, revenues would “support” the additional investment
necessary. Revenue projections contained in BG-56-50 .
Gemonstrated that IBS would recover at least 90. percant of its
fully allocated costs during its f£irst nine years of operation.

Charging principles enunciated in BG-56-3 (September 1983)
e@laborated on and, to some extent, modified those in BG-56-50.
1BS tariffs, according to BG-56~3, vere designed:

- to be consistent with other INTELSAT charges (although
this was only a goal, since some IBS services wers not
considered comparable with other INTELSAT services).

-~ to promote the service while making a "substantial
contribution” to common costs, although not necessarily
cover fully allocated costs.

- ensure that part-time and occasional use charges would
be set so that total revenus @arned would be
approximately equivalent to that from full-time
capacity as well as covering higher administrative
costs associated with part-time services.
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185 tariffs, as proposed in BG~56-50, were approved at
BG-56 with the axception that the full and fractional
transponder offerings were not approved. Mull and fractional
transponder tariffs were adopted (with minor modifications from
those proposed at BG-56) at the BG~59. Proposed full and
fractional transponder leace rates (as described in BG-58~44)
vere designed to “fully reflect INTELSAT's cost of providing
the service" (as opposed to merely-making a contribution to
common costs) and be "reasonably equivalent” to charges for '
approved 1BS servies and to charges for dedicated international
services transponders.

The last major changes approved in IBS space segment rates
(excluding connectivity charges) +‘ occured at the 60th Board
of Governors meeting. At that time, peak/off-peak tariffs were
introduced for 1BS for part-time and occasional users of the
& rvice. This change increased previcusly specified IBS rates

2 each transmission rate for peak periods, while allowing a 50
orcent discount for off-peak periods. The change was
instituted to encourzge load-leveling on IBS transponders
because the IBS tariffs then in effect did not adequately
reflect the value of the service or the costs of providing the
service during peak periods (since long-run marginal costs for
INTELSAT are c19lely, related to peak traffic loads).

Also at the' BG-60 Meeting, the multiple user rate
adjustment factor (RAF) - was eliminated on the basis of
analyses presented in BG-60-16. These analyses determined that
the multiple user RAF might be counter~productive in the
development of IBS networks. In addition, its revenue
generating potential was doetermined to be quite low.

1/ At the 59th Meeting, IBS tariffs were revised to specify a
diflerent FEC rate. Although bit rate and full/fractional
transponder charges were left unaltered, the revision
allowed for more efficient use of the space segment by
increasing transmission throughput per unit of space
segment capacity in most cases.

|
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Connectivity Rate Adjustment Factors

Originally, three classes of connectivity were proposed
(seo BG-56-50), D.4):

~ point-to-point (rate adjustment factor of 1.0)

~  point-to-multipoint (RAF of 1.0)

~  full connectiv batween C and K bands (PAr of 2.5,
Plus the charge increased by S percent for each
gignatory beyond two sharing the same carrier)

In BG~-57-33 (23 November 1983), a ravised proposal was
presented for connectivity. The point-to-point connectivity
option was eliminatod and the two.remaining classes were
further subdivided into two classes each, for a total of four
classes of connectivity (see BG-57-33, Attachment No. 2). The
classes (and their RAFs) were:

basic (RAF equals 1.0)
regional (RAF equals 1.3)
enhanced (RAF equals 1.5)
full (RAF equals 2.3)

Rate adjustment factors were determined by taking into account
a nunber of factors including cost of providing the service an
value to the user. These RAFs were wdopted at BG-57. .

In BG-60-16 (p.6) it was determined that, of the four
classes of connectivity, only enhanced and full connectivity
offerings added value to the user. Therefore, it was
recommended (and accepted by the Board at BG-60) that the RAF
for rogional connectivity be set at 1.0.

Earth Station Rate Adjustment Factors

The charging principles used to establish appropriate earth
station RA}~ for 1BS have been subject of considerable
discussion aince the service parameters were get forth in
BG-56-50. I. that document, four classes of earth stations
vere defined for rate adjustment purposes:

standard A, B or C (RAF 1.0)

standard E~3 or F-3 (RAF 1.25)
staridard E~2 or F~2 (RAF 1.7)
standard E-1 or F-1 (RAF 2.8)

The rate adjustments were to bt applied, not to each earth
station., as with INTELSAT full-time telephony services. but to

-sach individual 1IBS carrier based upon the smallest eirth

station served by that carrier. This RAF schoeme vas adopted at
BG~56.
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The basic charging principle used to determine these RAFs
was the fact that the transmission throughput required to
operate an IBS carrier is determined by the parameters of the
smallest receive antenna used with the carrier. The RAF was
applied to the carrier (with the resulting charges to be shared
by all Signatories involved) based on the principle of equal -
charge for equal gervice (see BG-57-3, p.44). v

After approval of these RAFs and approval of their
application to the carrier, other application options were also
considered. In BG-59-47, the U.S. Signatory recommended that,
when Bignatories utilize IBS earth stations that have higher
RAFs than other earth stations in the network., the higher
charges associated with use of those earth stations be bzcne
exclusively by the Signatory (or Signatories) that use them.
This apgroach was criticized in BG-58-43 because it might
result in a strong disincentive to introduce smail earth
stations into the IBS Network, a principal goal of the
service. (Utilization of smaller, less expénsive earth
stations was expected to broaden the market for the service and
increase demand).

Another alternative considered in BG-58-43 was the
derivation of RAFs based on an assumed system-vwide mix of earth
station sizes. This mix could be adjusted over time to reflect
actual utilization.

However, both of these alternatives were rejected in favor
of a third at BG-60. As explained in BG-60-16, experience with
initial IBS applications showed that some RAFs., by establishing
a substantial gennlty for the smaller-sized earth stations.
were constraining networking. In addition. changes in space
segment characteristics and communications specifications would
change the technical basis for the original RAFs. This led to
the analysis of alternatives to the RAYs established at BG-56.
The alternatives considered were developed based on the
principles that revenues should be maintained but that the
proliferation of smaller earth stations should be facilitated
to promote “maximum networking flexibility*.

Basod on this umlri: it wvas recommended that rate
adjustoent classifications for earth stations be reduced from
four to two, with standard A, B, C, E-3 and Fr-3 stations
assigned an RAF of 1.0 and all other earth stations an RAF of
1.33. These recommendations were adopted at BG-60.
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INTELSAT UNIT OF UTILIZATION

I. EXECUTIVE SUMMARY

1. The current concept asd definition of a Munit of utilization! is a
derived mesurs of estallits uee. Historically it has been defined as” °
that portion .. satellite capacity nacssssry to sstablish one end of a
2-vay taliphone circuit, in conjunction with s Standerd A typs earth
station, seeting a CCITT/CCIR servics quality standsrd. Originally this
concapt vae releted to s preassigned YDY/FM ssrvics concept. Such an
approsch to the Munit ‘of utilizetion" definition has become difficult to
maintein ss mev tschnologies and ssrvices ars introduced.

2. In ths past, ® nunber of concepte and dsfinitione of a unit ‘msssure
of space esgment utilizetion have bsen explored. Howaver, dus to &
varisty of conceptual and precticsl difficulties, the definition of the
unit of utildizetion sdopted sincs 1965 hns survived virtuslly unchanged
to the present. This document briefly explorss expanded and slternats
concspte.

IXI. THE ONIT OF UTILIZATION CONCEPT

3. A detailed discuseion of the svolution of the INTELSAT unit of
utilization is contsinaed in document BG-62-24. Ths current definition
of ths unit of ugilizetion 4s s derived messurs of sstsllits uss-~that
portion of satellite capscity necassary to sstsblish one snd of a _
twe-vay telephone circuit mesting s CCITT/CCIR ssrvics quslity standsrd

. Geing a Standerd A ssrth ststion.

4. The unit of utilizstion concept ssrves as a fundamentsl meseurs of
spacs sepzent uss. Other eimiler usss of the spaca ssgment can then bs
messured ralative to (i.e. multiples of) tha basic unit msssure. Onca a
rate of charge is sstablished for the basic unit of utilizetion, chargss
for other uses can be dstermined in terss of multiples of the basic unit
charge. If the space segunent is usad in 2 siwilar wancer in the
provisicn of sll services, & single unit of utilizetion definition may
be sppropriate. Hovevsr, this impliee thet differsnces in rstes of
charge among eervices will re: lect relative spscs segment use 28
messurad by the bseic unit, and this may not reflsct diffsrences in ths
coat of providing the verious ssrvices. Horeovar, as new tachnologies
and ssxvicas sars introduced within the INTELSAT system, greater
differences in the uss of the space sagment srs crestsd; therafors, a
single unit of vtilization definition will not apply to the full range
of ssrvices provided. .
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5. The current definition of unit of utilizetion is bssed on the
axount of satellite cepecity (in terns of pover and bandwidth) required
to esteblish one end of a 4 KHz two-wey telephone circuit. Charges for
zany of the services other then tzlephony ers sstebliished with reference
to the 4 Kz telephone service standerd, besed essentielly on some
multiplier concept. This is becoming more and more difficult as the
range of service offerings end technologies expend. There is a vide
renge of INTELSAT spece segument utilizetion charges assocfatsd with
different service spplications (voice, video, dete), diffarent
technologies (FDM/PM, TDMA, SCEC, SPADE, stc.) different ussge pstterns
(full-time, pert-time, occasional), different protection levels, es well
as different eerth stetion types and sizes (A, 3,C, D, X, I, G, Z...).
Although some retionale hss been followed sech time 2n sn sttempt to
correlete nav service spplications end' technologies to the basic unit,
besed on relative spece scgment use, the results ere not alveys
consistent. Each time nev services sre developed, INTELSAT has to
undergo & difficult process in an attenpt to giructurs consistent and
equiteble cherges.

6. With the proliferetion of services end technologies, it may be
possible to define several generic units of utilizetion each applicable
to ¢ subset of services utilizing the spece segment 4n ¢ ginilar
manner. For example, an enslogue video unit of utilizetion could be
developed that would npply to some or all video services. A digitel
unit of utilizstion could be developsd and made spplicsbie to some or
ell digitel services. Also, an analogue voice unit of utilization could
be reteined and & renge of services specified to which it would be
epplied for deternining cherges. Illustretive exanples of thres such
definitions elong with couments concerning their epplicability are
contained in Attechment No. 1. .
7.. Another epprésch is to define a sivgle unit of utilizetion
definition appliceble to ell services on the basis of the use of the
primary setellite resource. This could be defined in terms =f key
messursble veriebles such es satellits E.I.R.P. and bsndwidth, and may
include other sleaents such as connectivity, coverage stc. Howaver,
these besic setellite resource slements may not relace directly to cost,
and it may not be desireble to cherge simply on the relative upe of
thesc besic setellite resources if efficient pricing principles sre
considered (BG-62-23),

8. TFinally, another eltarnetive is to eliminete sntirely the unit of
utilizetion concept end define end price eech service offering
individually besed upon the given service's use of the space segment and
other fectors such es cost, demand, supply, compstition, equity, etc.

This epproach provides the ultimate in charging flexibility to mest
market needs end \ae perticulers of any given situation. Hovever, it
would elso entail e cumplete revision of the current INTELSAT charging
epproach, which relies apon the enslogue voice unit of utilization and
the cherge applied to it to gensrate the residual reveme rsquirenent,
vhich is net of revenuss gsnerated by non-unit-of-utZlization services
(such as trensponde= ieases, video, stc.).
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DIGITAL CHANNEL UNIT OF UTILIZATION

1. The afgital channel unit of satellits utilization for ths TDMA/DSI
System is the measurs of entitlement, sscured through ths allotment by
INTELSAT of space ssguent capacity, to the uss of such cspacity for the
sstablishnent of a digital transuission channel for providing tslephony ..

via 8-bit PCM, data and/or other telacozmunications servicas, as an

objectiva, in acvordance with appropriata CCIR/CCITT rscomsndations,

This unit of utflization applies vhen accsss to ths satellite is in tha

TDMA wode and transuission and rscsption is bstwaan two approved

Standard A or C antennas, .

2,  The unit of utilfzation is defined to be a transmission channal of

64 Xbit/s rats on ths tarrestrisl sfde of a TDMA/QPSK/DSI mods of
operation.

3. Digital earvicse utilizing modulation/accsss msthods other than
TDHA would not relats dircctly to the basic unit definition abova.
Either the unit definition nssds to bs broadansd and mads mors genaral
to include other modulation/access schenes, or alss judgezental factors
would need to be applisd to a base prics for tha TDMA unit to arrivs at
& prics for othsr typss of digital servicss.

ANALOGUE TV CHANNEL
UNIT OF UTILIZATION

4.  The unit of satellite utilizations for auslogue TV transuission

<8 the measure of antitlement, gscursd through the allotsent by IRTELSAT
ol space ssgmsnt capacity, for ths establishmsnt of one unidirsctional
amlogue TV channel providing as an objactive, a signal-to-noisa ratio
(S/hY of 49 dB as a minimum, with paramstsrs as defined in Table 3.17
(b) o° Ssction 3,3.19 of BG-28~72 (Standard 4A), by means of:

1) accass to a satellite through a half global baan transpondsr
vs L7 5 MHz, and

an approved aarth station conforming to the rsquirements sst
forth in 3G-28~72 (Standard A).
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5. There are eeveral other factore associated with the provieicn of a

TV channel that are not included in the definition above, but affact the |
value to the user. These include connuvetivity, coverags (type of bean), |
and type of channel (eimplex or 1/2 duplex), time of day, stc.

Therefore pricing various TV services that differ in the provieion of

thees various factors ie not a straight zultiple of the rate for the

baeic unit. The definition of the video unit could be broadensd to

include thees factors, or the basic unit definition could ba ueed to B

establish a base price, which is then modified based upon the package of

other parameters that are provided.

ANALOGUE VOICE UNIT OF UTILIZATION

6. The analogue voice unit of utilization is defined as the measure of
entitlement, escured through the allotment -y INTELSAT of epace ssgment
capacity, for the sstablishment of one end of a two-way 4 Kiz telephone
circuit providinz, ae an objective, quality of service in accordance
with appropriate CCITT/CCIR recomendatione by means of:

1)  Accees to a eatellite in the multfchannel FDM/FM mode, and

i1) An approved earth etation conforming to the requiremente set
forth in either BG-28-72 (Stardard A) or BG-28-73 (Standard C)
and all smmendmente there to.

7. Other analogue voice esrvicee such ae CFDH could be priced
relative to the baeic unit of utilizatfon in terms of the
sfficiency ratio of CFDM to FM in the uee of the space segment.

8. An important limitation azeociated with this typs of definition

of the unit of utilization is that it does not dintinguish between large
and small 2.7, carriers and the differencee in e¢fficiency in their uee
of the epace engment. A refinement of the basic definition could take
these differences into account, or price adjuutments to the basic unit
rate could be made to reflect thie difference in efficiency.

) L
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ECONOMIC BASIS FOR COST ALLOCATION AND PRICING

I.  INTRODUCTION

The purpose of this docuzent ie to diecuas the ecoromic
aspacta of coet sllocation and pricing concepte and methodologiee
to seyve as genoral background informution that may be uaeful in .
any charging policy study. \

INTELSAT's chorging policy ie primarily characterized by average
coat pricing on its service offeringe. Some form of incremental coet
pricing ia aleo applied on ecme telecommunicatione services provided on
spare capacity, ircluding contribution to cozzon costs. All aexrvicee are
offered to users on a non-diecriminatory basis, The charge per unit of
utilization {s derive¢ by dividing the net revenue raquirement {compriaing
anortization-deprecia.ion, operating expensef and tompenesation for uae of

capital) by full-time traffic eetiates vhere nat revenus requirement is

O
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totsl revenue eatimatee lese revenue from non-full-time conventional
aervicee. INTELSAT followe & charging philoeophy that fe baeed on full
recovery of inveetment and operating costa ae vell as a reascrable
coupeneation for uae of capital. INTELSAT derives no profit from its
oparation and excese revenues ars returned ¢ the INTELSAT Signatories.

In the firat few yerrs, vhen INTELSAT'a aervice offering wic
predoninantly full time-service, thus approximating » vary limited
product enterprire, the appiication of the charging philosophy adopted
way easy and the pricing that wae derived could be coneidered relatively
optimal.

The operating, buainesa and political enviromment under which
INTELSAT is operating now, and much more a0 in the futurs, msy hovever,
require that INTELSAT reseseea ite philoaophies, policiee and procedures
dn all ite activitiee, including its charging philosophy aund rate
structuring practices. Today, INTELSAT provides numeroue service
offeringe to different claseee of cuetomera. 1ln the near future, the
£ull time publicly switched esrvice may not constitute & significant
proportion of the totsl aggregate sexrvice offerings and certainly thie
de & declining percentage of revenmue in the n{d-1980s.

It {e icportant to note that the adoption of correct pricing
philopophy ard the formulation of sound rate atructure ie fundamental
to the survival and growth of any organization. Pricing cannot be viewed
sizply a2 2 mechanism for recovery of coat. Pricing almoat alwaye has a
two way caueality with cervice demcnd levele and optimal level of inveetount.
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IXI  ELFMENTS OF ECONOMICS IN PRICING

1. Price lavel and Price Structure

For purpoees of clarity, it is icportant to distinguish betwaen
price level and price structure. In the case of a single or limitad .
product enterprise price level aad price etructure become identical. In
the zase of a multi-product enterprise, for example, a regulated firm
that sells, a nunber of services that ere jointly produced, to different
claeses of customera in lecs than perfectly competitive markets, thers
are countless alternative price structures that could, in the aggregate,
yiald the desired cost recovery, including & fair rate of return. In
telecormunicatione, as in many other multi-product entarprises, the
varioua sarvicea offered are lointly produced and beceuse of jointednese
and indivigibility, cost is not ssparable into the various services. The
rate structure that may svclve over tins, frequently on a piecemual
bacig, i usually the product of general rate-making principles,
practicee and historical irertis, basud in part on cost conaiderations, in
part oi demand considerations reflecting value of service to the user,
and in part on vague notions of equity. While the rate structure
astablished may serve in the aggrigate ax a vorkable basis for recovery
of all costs, It is also important to examine whether the rate level
derived is efficient and equitable. Economic efficiency and equity are
frequently conflicting pricing coucepta, however, international
organizations like INTELSAT serving the developed and developing
countriec rieed to develop pricing levels based on a proper mix of both
concapts to the extent this is possible wuithin the legal framewerk that
has been ectcblished from them. Econoaic theory provides avstract rulea
for an optimal rate structurs given an cverall coat to be recovered.
Hovever, npplications of thia rule, in practice are difficult because
estimatea of elasticity of demand are needed for tha variocus sorvices
provided. They do not, of course, take into account either equity or the
legsl requirezenta of the INTELSAT Agrethmenta.

2. Marginal Cost Pricing

Marginal cost’ie the incremant In total cost resultinX from one additional
‘unit of output at the margin., In the ehort-run, aome of the factor

of production inputs are asawmed fixcl, while in the long-xun, all inputs
are prasumed varieble. Accordingly, short-run and long-run average and
marginal costa are derived Jipending on the variability of inputs. Soxe
econonists argua that the rule for optimal pricing ie to equate price
with ahort-run marginal cost, which will be equal to long-run warginal
cost if and only 4if the capatity of the facility is optimally used. But,
in a world of uncertainty, and in caset where investment ia usually in
subetantial aggregate smounts or “"lumpy," vather than essily divisible,
the gttainment of optimal capacity use &t all times is unlikely.
Consequently, it may be argusd that the velevant cost base to be used
ahould be the long-run varginal cost, rather than the shorterun marginel
cost.
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Economic theury postulates that the price of goods or ssrvices
should be set squal to nmcrgiral cost of production, if sconcmic
sfficiency is to be achievasd. In this contsxt, marginal cost impliss
the oppertunity cost of rssourcss used, which is not nscsssarily identicl
to nonetary expsnses reported ir an ordinary accounting systes.

The provision of tslscommunications services ars gsnsrally
charactsrizsd by economiss of scals. Howevsr, in the precence of
scononmies of acule, pure marginal cost pricing will not gensrste
sufficient revsnue to cover total cost. Whsnever sconomies of scsla srs
present, & second~best pricing scheme is requirsd to attain economic
sfficiency. This involves rate 1svels for individuzl esrvicss that ars
dnversely related to the slasticities of demand for the asrvics.

3. Vslue of Service Pricing (VOSP)

In VOSP, pricing is based on valus of ssrvics to ths uesr rather
than on cost of ssrvics. The extent of utility or bsnefit thst a
commodity or service provides a consumsr, and his willingnses to pay for
such esrvics, are rsflected in ths invsree relationship betwsen price
and queclity demsnded for ths esrvice. Value of service pricing can
inprovs the oversli utliization of ths satsllite systex cnd result in a
lover overall rzte level. If pricss ars set higher for ssrvicsa with
hirh devand and relatively low elseticity of demand (s.g. sexvicss
utilizing K~band spot beaz transpondsrs), a grsater portion of the
overail revenue requirement can bs collected from thsse servicss.
Therefors, lower prices ctn be set on servicss with low demand, which may
atizulate additionsl use to gensrate additionsl revsnus. To ths extent
ovsrsll utilization of the cysten is incresssd, pricss for all aexvices
con be lowsr snd etill meet the revemus rsquiremsnt.

4. Application of Prics Differentiation

It is important to nots that velue-of-service pricing does not
totuily ignore the cost of service. In fact, in esome casse
vslus-of-service pricing coincides with sons variant of marginal cost
pricing, but wore generally it is s system vhere cost of service at the
margin estsbliches ths minimum charge and a variabls markup is addsd, or
some form of price differsntiation is exsrcised bzsed, upon diffsrsaces
in velue of sexvice to different market ssgments.

Ir crder to apply price differentiation, it is ssesntial that the
entsxpriss is able to group and clesrly idsatify its contumers
into sepsratlc classes with different prics elasticities of demand or
into discrete classes with varying reservation prices. This of course
assumes that an orgsnization has some control over pricing, and opportunities
for arbitrage by low-price customsrs ars linitsd., Other forms of
prics differentistion sre geographical price diffsrsntiation, prics
differentiation bssed on time of use of service snd product
differsntiation.
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In & -uvcent study made by W.J. Beumal and D, Bradford entitled
“Optimel Departures from Marginel Cost Pricing" the authors demonetrete
that efficient pricing is echisvable under certein conditions. According
to their resulte, efficient pricing ie not obteined by setting prices
squel to or sven proportionsl to marginal costs, but by ceusing unequel
devietions fror na.ginal cost in vhich services with elustic demande are
priced close to marginsl cost, and the prices of services with inslestic
demande diverging from diverge from marginal cost by a wide morgin., The
applicetion of the above propoeition in the exercicing of sny form of
grice differentiotion will no doubt entail serioue policy and equity

ssues.

S. Pesk-Load Pricing

One form of price differsntistion that is being practiced fregueutly
by electric and telecommunicetions «dministrations is the applicetiorn of
ceparste pricing for peak end off-peak traffic periods, with off-pezk
period prices spproaching merginul cost. Pesk-load pricing is justified
for many reesons. Correct epplicetion of peak-loed pricing cam bring
about not only better utilizeiion of cxieting cepacity by sttractirg
marginel users of service, buc can aleo serve to even out the traffic load
by encoureging price sensitive peak-tine ueers to migrate to off-perk
time use, thue helping to defer investrent that would otherwise have
been required seriier to provide sdditional cepescity.

Peek time users ave the ones that ssturate the available capscity,
and hence, cause the supplisr of services to invest in mors capecity.
Therefore, on & cost ceusality besis, the major burden of the coste of
service should be borne by such pesk time users. In fact, sconomic
theory demonetretas that the cecpecity cost should bs exclusively borue
by.the pesk-time users, 7Thic teans thet the off-pesk tiwe
usece would be charged the operating cost component of the chergs,
wvherses the peak-tin: users would be charged for both the opersting
cost end the cspecity cost~ comprieing depreciation end compensation for
use of capital.

I11. COST ALLOCATION CONCEPTS AND PRACTICES

Although there sre eseversl theorsticel economic rationslee

tehind pricing principlee thet may be sppliceble for multi=-product firme
in general and the telecommunicetions industry in paxticuler, all of
which ere designad to obtsin en efficient rate structurs, ths

spplication of these principles is, hovevar, constreined by numerous
practicel difficulties. One of the sctual practical problems sncounterad
is the derivetion of eppropriatc end credible short-run and long-rurn
aversge snd merginal cost dsts. In telecosmunicetione orgenizetions,
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this is particularly gifficult bscause the bulk of telscommunications
services are jointly derived from & common irvestment snd as such, the
investment cost, and for thst matter, even opsrating costé, csnnot be
directly assignud or sllocatsd on a causal basic t. the various ssrvices.
In spite of this difficulty, an organization cannot, houever, escspe
uaking soms cost allocations to obtain cost of scrvice. This section will
therefore survay briefly ecme cust sllocation concspts and methodologies
that are commonly used dspending on the goals that are intendsd. Our *
intent is to survey cost allocation methodologies vithin the !
context of pricing structuréa. In ordsr to demonstrate the problsme
encountered ir £ cost allocation procesa within the context of INTELSAT
operations, the rect of this documsnt will attempt to sketch the steps
involved, ard thke various simplifying sssumptions that will nsad to be
mads in deriving the cost per transpondsr of a typical sutellite in a
hypothetical satellits program. Furthsr cost allocations will have to

be made to obtain the cost ol & particular gervice.

1. Appregation and Disaggrsgation of Cost

With the exception of transponder leases, all other INTELSAT
service offerings are derived irom transpondars. Accordingly, the cost
baee for such service offerings ic the cost of transpondsrs. The cost
of s transpondsr is darived {rom the cost of & satallits which 1r turn
i¢ devived from the program cost, The starcing point for ths
detsrmiustion of & transponder cost is therefore tha correct and
conplete aggregatior of all relevant diract snd indirect costs of the
specific gatsllite program.

2. Hypothetical Satellite Progrem Costs

The direct cect of a satellite program is in gsneral not difficult
to dsternine, as such projects are normally contracted out &s fixsd cost
contracts witk sone form of performance incentive psymsnta. The coat of
launch vshicles is also eusily obtainable from contract documents. The
main problem in this srea is the allocation of exscutive nrgsn indirect
coats and overhead costs that sre common to tha hypothetical program and
other sctivities. For purposes of illustration, furthsr discussion on
tha cost sllocation concept and problenm procaeds sssuming a program coat
of & hypotheticel gatellite program to be $1 billion. Furthsrmore, it is
assuned that the original contract calle for the ten spscecraft with ths
delivery of ths first epacecraft to be thres yesrs fron contruct signature
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dats and the lust spacecraft to ba delivered six yaars from contract
signature data. As par the contract, options ure expactad to ba
exarcisad to ordar two nore spacecraft. A breakdown of the program cost
for the ten satellites could be expected to be as follows:

1)  spacecraft davelopmant aad manufacturing corte $335 milldion

11)  capitalizad incentives 15 mfllion
i41)  1aunch vehicle cost 480 nillion
iv)  othar program cost + 75 million

v) Exscutive Orgsn/tachnical support costs 50 million
vi) TT&C and CSM coats 45 million

Total: $1000 millionm

Tha question hare fa whathar it would be appropriata to divide the
above total cost by tan to gat an average cost of a typical
satallite, 1.e., 1000/10 = $100 million. In this papar, a numbar of
iasuas associatad with cost allocation concepts and mathodologies that
invalidate such simplistic darivation of avarags satellita costs ars
briafly discussad.

To start with, tha varioua costs listed under tha Program coat are
paid in diffarant yesrc duriug the construction of tha spacecraft
spanning six years. Thua, it would be wrong to aimply add
up these costs to come up with a program cost, as thess costs incurred at
diffarant times ars not comparabla. It {s tharsfore necessary to
includa cost of monay during construction.

Tha spacacraft cost of $335 million includes devalopment costa
a8 vall aa manufacturing costs. If o proper coat accounting system
exists, it would not be difficult to datermine tha manufacturing coat
for sach spacacraft. The appropriate allocation of devalopmant cost to the
diiferent apacecraft may nof, however, ba obvious. Should the
devalopment coat be allocated to tha tan original spacacraft, or to all

" tualve spacecraft,

Tha prograa cost includec capitulizad incentives. MNovavar,
nion-capitalized incentivas, which are paid ovar the parformanca period oi a
satisfactorily oparating satellits, ara not includad. Various oppoaing

‘arguzanta could be mada aa to whether or not the non~-capitalizad

Ancantivea, proparly discounted, should be addad to tha program cost.

The allocation of other program coata, Executive Organ/Technical
Support Coat, TTI&C and CSM cost also peses anothar form of cost
allocation problem. The question here ia whether these common coats
should ba gllocatad on & per spacecraft basis or proportionately to tha
menufacturing costs of individual apacacraft.
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It is to be noted that geme of the satellites could fail during cr after
launch and insurance monsy may be collected on ther. Under these circumstances,
it may be questicned whether these fsiled satellites should not bs alltogether
excluded from the costing conciderstion and derive the sverszge cost of a
typical satellite derived by considering only the operating sutellites.

This also brings into quertion the appropriate method of deriving the .

average cost per gstellite. This is particulsrly relevsnt in the case pf those
satallites that are equipped with specisl equipment such ac an MCS package.
The cost of the MCS packages may thsrafore have to be separately

identified and be xlloceted or an incrensntal basis to those spucscraft

that are equipped with MCS psckages. It is 2lgo to be noted that some
satellites have been operating longer than others. This elenent ray also

nead to be factored in to the derivetion of an average cou per

suatellite.

3. Cost per Transponder

Once the investment cost of a given satellite ic correctly
establiched, the next step is to determine the cost of s transponder. A
typical satellite may conprise 30 transponders consisting of
globsl, hemi, zone and spot coverages, some of which have 36 MHz
bandvidth arnd othera of 72 MHz, 77 MHz snd 241 Miiz. Ths question here
is how best to allocate the sstellite cost among these tracspenders. As
all these trarrponders are derived from the same rssource, a spacscraft,
the allocation problem associated with joint production
beconss inescapsble. In epite of such a difficulty, it may be necessary
to explore a nuzber of allocation concepts and methodologies and adopt
one that is considercd defonsible and appropriste under a given
circumstance. .n the csse under considerastion, it umay be rsasonable to
consider 2 comb.nation of pewer and bandvidth as & weighting device for
cost allocation purposes. Another weighting dev:ics could be the
theoretical max.mun capucity in terms of numbsr «f voice circuits that
could be obtained from each tranzpender under similsr conditions. As
the veighting devices mentioned above also reflect elements of
valus-of-service by a user, they may not sarve &8 sound proxy for cost
allocation purposas. The best proxy for cost allocation may perhsps
even be the TWTA power outputs of the respective transponderc. Any one
of thexe cost allocation methodologies will provide some ralative cost
of ths various transponders, but there is no guarantee vhatsoever that
the derived cost is a true reflection of the sctual cost incurrad on 8
per tranzpcrnder bssis. It is clear that » multitude of different
sexvices are gencrcted from & transponder, and if the coct zllocstion
were to be cxtended one more step in sn effort to determine the cost per
each type of service application, ir is quite apparent that the
difficulties described above are cozpounded sven further. The joint
production cost phenomenon becomes an even more difficult problem
to resolve.
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